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A. Introduction and Background®

The work of the current ILA Committee on Human Rights in Times of Emergency, established
in May 2017,' is not without precedent in the history of this organization. Already in the period
between 1979 and 1990 the ILA has officially focused quite intensively — and productively
— on this issue within the institutional framework of the former International Committee on
Human Rights (1979 to 1982) and the Committee on the Enforcement of Human Rights Law
(1982 to 1990), thereby adopting a substantive law and an enforcement/monitoring perspec-
tive. This bifocal approach resulted in the drafting and approval of two notable documents:
The 1984 “Paris Minimum Standards of Human Rights Norms in a State of Emergency” and
the 1990 “Queensland Guidelines for Bodies Monitoring Respect for Human Rights during
States of Emergency”. However, neither the finding that this association has already previously
occupied itself rather prolifically with the legal questions arising from the protection of human
rights in times of emergency, nor the fact that it has more recently decided to take up this topic
anew should come as a surprise, as the issue of human rights application in times of emergency
remains of high concern.

I. Legal Regimes and Extraordinary Circumstances: An Eternal Challenge

In order to illustrate this perception, it seems appropriate and useful to recall, from a rather
abstract and overarching perspective, that securing an adequate and acceptable observance of
legal obligations in extraordinary situations, in particular under conditions of distress or emer-
gencies, presents itself as an in principle age-old, fairly complex and difficult challenge faced
by all legal systems, may they be domestic or transboundary in character. This holds true with
regard to the position of, and legitimate options available to, individuals; for example as far as
questions of self-defense, necessity, duress or ultimately also of resistance against oppressive
regimes and tyrannical rulers? are concerned. However, it most certainly also applies — in the-
ory as well as practice — to states and other political communities as a whole, in particular in
situations where — for various possible reasons — the viability of the political system or even
the existence of the organized society in total is in danger.’

Addressing these scenarios from a legal perspective in a suitable manner is far from an
easy undertaking. On the one hand, it is well-known and incontrovertible that the possibility
to invoke such extraordinary circumstances as justifications or excuses for otherwise unlawful
acts is — in the case of individuals and of governmental actors — unfortunately open to abuses

*  The contribution is based on a presentation given by the authors at the Inter-Sessional Meeting of the ILA Committee
on Human Rights in Times of Emergency at the Scuola Superiore Sant’ Anna in Pisa/Italy on 24/25 July 2019.

1 On the composition and activities of the current ILA Committee on Human Rights in Times of Emergency see in partic-
ular the information provided under: <http://www.ila-hq.org/index.php/committees> (last accessed 17 August 2019).

2 On this aspect see also, e.g., the respective statement in the preamble of the Universal Declaration of Human Rights,
UN Doc. GA-Res. 217 A (IIT) of 10 December 1948 (“Whereas it is essential, if man is not to be compelled to have
recourse, as a last resort, to rebellion against tyranny and oppression, that human rights should be protected by the rule
of law, [...].”).

3 See in this connection the perception of van Hoof, Human Rights Journal 10 (1977), 213 (215) (“a problem that has
existed from the moment people started living in organised communities™); Scheppele, University of Pennsylvania
Journal of Constitutional Law 6 (2004), 1001 (1002) (“political theory [...] has wrestled for centuries with the question
of what to do with a shock to a political system that is so great that normal rules seem no longer to apply”).
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and thus, entails the destructive and undesirable potential to threaten the overall stability and
effectiveness of the legal order at stake. Already in light of this finding, it becomes obvious that
recognizing the undeniable conceivability, and not infrequent occurrence, of such emergency
scenarios should not just lead to the conclusion that their appropriate remedy lies in the extra-
legal realm or in the invocation of an allegedly higher natural law;* with the consequence that
for example “every government, when driven to the wall by a rebellion, will [and is in fact
also entitled to] trample down a constitution before it will allow itself to be destroyed”.’ That
said, it is well-known that respective approaches were indeed also advocated for, admittedly
in all likelihood not always devoid of good intentions, by a rather diverse “club” of promi-
nent and politically active jurists comprising, among others, of Alexander Hamilton,® Thomas
Jefferson,” Abraham Lincoln,® Theobald von Bethmann Hollweg® and Carl Schmitt' with their
views still as of today occasionally echoing through the ages.!!

On the other hand, it seems to be at least equally obvious that any legal system, domestic
or international, that disregards or even explicitly denies the existence and the need for a spe-
cial and differentiated normative treatment of such extraordinary situations of distress or emer-
gency is in clear and present danger of forfeiting its overall acceptance and steering capacity
among the intended addresses of its rules of behavior,'? with equally disastrous consequences

4 From the perspective of general international law see on this finding, with particular reference to the Latin maxim
necessitas non habet legem, more recently for example Paddeu, Justification and Excuse in International Law, 335 (“It
is not the case that necessity generates the right to engage in certain conduct, or that necessity, literally, opens the door
to non-legality.”).

5 Fisher, Political Science Quarterly 3 (1888), 454 (485) (“So every government, when driven to the wall by a rebellion,
will trample down a constitution before it will allow itself to be be destroyed. This may not be constitutional law, but it
is fact.”).

6  The Federalist No. 23 (A4lexander Hamilton), 18 December 1787, reprinted in: The Federalist Papers by Alexan-
der Hamilton, James Madison and John Jay, with an Introduction and Commentary by Garry Wills, 1982, 111 (112)
(“These powers ought to exist without limitation: Because it is impossible to foresee or define the extent and variety of
national exigencies, or the correspondent extent & variety of the means which may be necessary to satisfy them. The
circumstances that endanger the safety of nations are infinite, and for this reason no constitutional shackles can wisely
be imposed on the power to which the care of it is committed.”) (emphasis in the original).

7 Letter to John B. Colvin, 20 September 1810, reprinted in: The Writings of Thomas Jefferson, collected and edited
by Paul Leicester Ford, Volume IX, 1898, 279 (“The question you propose, whether circumstances do not sometimes
occur, which make it a duty in officers of high trust, to assume authorities beyond the law, is easy of solution in princi-
ple, but sometimes embarrassing in practice. A strict observance of the written laws is doubtless one of the high duties
of a good citizen, but it is not the highest. The laws of necessity, of self-preservation, of saving our country when in
danger, are of higher obligation. To lose our country by a scrupulous adherence to written law, would be to lose the law
itself, with life, liberty, property and all those who are enjoying them with us; thus absurdly sacrificing the end to the
means.”) (emphases in the original).

8  On the respective statements see for example the analysis by Rossiter, Constitutional Dictatorship — Crisis Government
in the Modern Democracies, 11 and 223 et seq.

9  See the respective statement included in the speech in the German Parliament by the Chancellor von Bethmann Hollweg
on 4 August 1914, cited in: Commission on the Responsibility of the Authors of the War and on Enforcement of Penal-
ties, Report presented to the Preliminary Peace Conference, 29 March 1919, American Journal of International Law 14
(1920), 95 (111) (“Necessity knows no law.”).

10 Schmitt, Political Theology — Four Chapters on the Concept of Sovereignty, 12 (“What characterizes an exception is
principally unlimited authority, which means the suspension of the entire existing order. In such a situation it is clear
that the state remains, whereas law recedes.”).

11 See, e.g., the ,,extra-legal measures model* argued for by Gross, Yale Law Journal 112 (2003), 1011 (1096 et seq.); see
thereto also Gross/Ni Aoldin, Law in Times of Crises — Emergency Powers in Theory and Practice, 110 ef seq., with
additional references.

12 See for example in the present context the observations by Sottiaux, in: van Dijk/van Hoof/van Rijn/Zwaak (eds.), The-
ory and Practice of the European Convention on Human Rights, 1063 (1064) (“The principled rejection of emergency
powers has not prevented de facto derogation from human rights standards under the pressure of circumstances. It has
been argued that a human rights regime with no provisions for emergency derogations leaves political decision-makers
and courts with no other choice but to circumvent human rights norms or the legal order as whole. Such systems fail
to constrain the state’s response to war and emergency situations altogether.”); and MacDonald, Columbia Journal
of Transnational Law 36 (1997), 225 (232) (“Without it, states could and would derogate from the Convention in

6
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for the (in-)ability of this normative order to provide for the necessary predictability and legal
security.

The truth, and thus the most adequate regulatory solution to this central issue probably
lies, as it is not infrequently the case, somewhere in the middle. In order to prove its resilience
by preserving and protecting its steering capacity also in the face of direct, fundamental and
potentially destructive challenges posed by such exceptional scenarios, the normative order
itself must recognize and stipulate its own exception clauses in the form of justifications or
excuses;'® exemptions being legally established in the realm of positive law and thus also
subject to positively stipulated conditions and constraints'* that are — at least ideally — com-
bined with and supplemented by suitable monitoring and review mechanisms. This steering
technique is thus based on the ordering idea that extraordinary situations like private or public
emergencies'® can only be adequately addressed by attempting to accommodate, within the
legal system in question, the underlying needs and security issues.

II. The Positivist Approach in Public International Law:
Exception Clauses and International Treaty-Making

And indeed, it is well-known and fortunate, that such a positivist approach to these challenges
also characterizes already for quite some time the dominant understanding of public inter-
national law. Respective indications and manifestations are provided, among others, by the
recognition in principle, mostly under customary international law, of necessity as a circum-
stance precluding wrongfulness!'® as well as by the explicit incorporation of related exception
clauses in international agreements. Comparatively early examples are the right of individual
and collective self-defense enshrined in Article 51 of the 1945 Charter of the United Nations,
the security exception stipulated in Article XXI lit. b of the 1947 General Agreement on Tariffs
and Trade'” as well as in bilateral agreements, such as the security and national emergency
exception incorporated in Article XXIV (1) lit. e of the 1948 Treaty of Friendship, Commerce
and Navigation between the United States of America and the Italian Republic.

emergencies, but without supervision and with greater risk of abuse.”).

13 Generally on the distinction between justifications and excuses specifically in the realm of public international law see,
e.g., Paddeu, Justification and Excuse in International Law, 27 ef seq., with further references.

14 See specifically in the present context for example McGoldrick, International Journal of Constitutional Law 2 (2004),
380 (389) (“Rather than approach the matter from the basis that exceptional situations cannot be the subject of legal
regulation, international human rights law accepts the idea of derogations but then overlays it with an integral set of
principles that constrain their scope and operation — necessity, proportionality, nondiscrimination, and consistency with
other obligations under international law.”).

15  This approach obviously presupposes the possibility to distinguish in principle between ordinary and extraordinary
situation; an underlying proposition that is occasionally questioned also in the legal literature, see thereto for example
Gross, Yale Journal of International Law 23 (1998), 437 (454 et seq., 499 et seq.); Gross, Yale Law Journal 112 (2003),
1011 (1069 et seq.).

16  On the state of necessity as a recognized justification for the deviation from international legal obligations, see for
example Article 25 of the Articles on the Responsibility of States for Internationally Wrongful Acts with the respective
commentary, reprinted in: Yearbook of the International Law Commission 2001, Volume II, Part Two, UN Doc. A/
CN.4/SER.A/2001/Add. 1 (Part 2), p. 80 et seq.; Sykes, American Journal of International Law 109 (2015), 296 (308
et seq.); Paddeu, Justification and Excuse in International Law, 334 ef seq., each with numerous references to relevant
state practice and decisions of international courts and tribunals.

17 On the question, for a long time quite controversially debated, as to the competence of GATT/WTO panels and the
WTO Appellate Body to judicially review the invocation of this provisions (that was subsequently also incorporated
in the 1995 WTO legal order) by a WTO member in the course of WTO dispute settlement proceedings see now affir-
matively WTO, Russia — Measures Concerning Traffic in Transit, WT/DS512/R, Report of the Panel of 5 April 2019,
paras. 7.53 et seq.
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In particular with regard to the last-mentioned approach of explicitly incorporating ex-
ception clauses referring, inter alia, to essential security interests and national emergencies,
there is a rather broad consensus among social science and legal scholars as to the consid-
erable advantages associated with such a regulatory technique in the realm of international
treaty-making. Introducing an element of flexibility in the implementation processes and their
underlying normative expectations, these provisions enable the contracting parties to address
and better cope with the issue of uncertainty, concerning their ability to comply with the obli-
gations arising under the treaty regime in the future, in particular also under changing — and po-
tentially more challenging — conditions and circumstances. By signalling to states the option,
legally granted to them, of at least temporarily deviating from certain treaty obligations under
codified and specified extraordinary circumstances, incorporating this type of provisions faci-
litates and promotes, on the side of the potential contracting parties, the willingness to abstain
from potentially more far-reaching reservations, to enter into deeper and broader contractual
commitments or even to participate at all in the treaty regime in the first place. Moreover,
bearing in mind that they allow states to derogate from their obligations without being forced
to consider violating their contractual commitments — possibly compromising or endangering
the integrity of the international legal regime as a whole — or withdrawing from the entire
treaty, exception clauses are in sum frequently perceived as notably contributing to the overall
acceptance, stability and sustainability of the international agreement at issue.'®

Despite these and other advantages often associated with what is referred to here as a po-
sitivist approach to addressing and accommodating emergencies as well as other extraordinary
scenarios, it cannot be denied — and should not be left unmentioned — that also with regard to
the stipulation of exception clauses in international agreements, the old saying unfortunately
holds true that the devil is in the details' and (one might be tempted to add) in implementation
and monitoring in practice.

III. International Human Rights and States of Emergency: How It All Began

With the recognition of human rights within the international legal order and the first serious
efforts aimed at codifying these individual entitlements in the form of treaties from the second
half of the 1940s onwards, this general issue of how best to secure an adequate and acceptable
observance of legal obligations under extraordinary circumstances immediately, and in prin-
ciple most naturally, also presented itself as a “crucial problem™° and regulatory challenge in
this new field of public international law. Thereby, in the course and as result of this endeavor,

18  For this perception and a discussion of the respective arguments in an international discourse which, in particular as
far as social science scholars are concerned, often focusses primarily on international trade and investment agreements,
see for example Dam, The GATT: Law and International Economic Organization, 99; Rosendorff/Miller, International
Organization 55 (2001), 829 (850 et seq.); Sykes, University of Chicago Law Review 58 (1991), 255 (259, 273, 278
et seq.); Sykes, American Journal of International Law 109 (2015), 296 (305 et seq.); Kucik/Reinhardt, International
Organization 62 (2008), 477 et seq.; van Aaken, Journal of International Economic Law 12 (2009), 507 (509); Pelc,
Making and Bending International Rules: The Design of Exceptions and Escape Clauses in Trade Law, 18 ef seq., with
additional references.

19  Generally on this perception see, from the perspective of political science, for example also the summary finding by
Pelc, International Studies Quarterly 53 (2009), 349-350 (“On the one hand, an overly rigid agreement sets high barri-
ers to entry for new members, and risks the abrogation of the agreement at the first exogenous shock. On the other hand,
an overly flexible agreement, while immune to exogenous shocks, is prone to abuse by its members, to the point where
it loses its credibility and becomes irrelevant.”).

20  See, with regard to the overarching question of the limitations to be imposed on human rights, already Lauterpacht, An
International Bill of Rights of Man, 183 (“The Article gives expression to the crucial problem of the Bill of Rights.”).
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it was first and foremost also the question how to deal with and legally accommodate states of
emergency, previously confined to the realm of domestic (constitutional) law, that was trans-
ferred — as vividly phrased by Hersch Lauterpacht — “to a higher plane” in the form of the
international legal order.?!

The by now well-known positivist approach of normatively addressing the challenges
posed by states of emergency on the basis of incorporating explicit derogation clauses, that
bear a certain and notable resemblance to the above mentioned doctrine of necessity,” in hu-
man rights treaties was apparently first proposed by the United Kingdom during the work of
the Drafting Committee of the United Nations Commission on Human Rights in June 1947.%
Although far from uncontroversial and at times even subject to quite polarized debates with
some members of the Commission on Human Rights, inter alia, “fearing the arbitrary sup-
pression of human rights on the plea of a national emergency”,** this regulatory technique
subsequently found its well-known manifestation in provisions like Article 15 of the 1950
European Convention on Human Rights, Article 4 of the 1966 International Covenant on Civil
and Political Rights and Article 27 of the 1969 American Convention on Human Rights.

This last-mentioned finding from the realm of treaty practice might very well be inter-
preted as an indication for the need and advantages of incorporating this type of exception
clauses also in those international agreements that are primarily intended to benefit and protect
non-party actors. And indeed, many of the reasons mentioned above that have been brought
forward to support the stipulation of such “escape clauses” in international agreements in
general, have also been advanced — by state representatives during the negotiations as well
as in scholarly contributions — to justify and promote the inclusion of derogation clauses into

21 Lauterpacht, International Law and Human Rights, 371 (“In political science and jurisprudence the question of State
emergency and of the suspension of constitutional guarantees has been discussed in the past largely as a problem
between the executive and the legislature. The Bill of Rights will transfer the problem to a higher plane. It will hence-
forth become a problem of reconciling the supremacy of the highest power within the State with the paramountcy of the
international order safeguarding the rights of man against the State itself.”).

22 On this perception see also, e.g., Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of
the Sixty-Third ILA Conference in Warsaw in August 1988, 1988, 129 (178 and 183); Hartman, Harvard International
Law Journal 22 (1981), 1 (12) (“there are some striking resemblances between the derogation clauses and the custom-
ary doctrine of necessity”). On the relationship between these derogation clauses and the doctrine of self-defence see
for example International Commission of Jurists, States of Emergency — Their Impact on Human Rights, 1983, 413;
United Nations Economic and Social Council, Commission on Human Rights, Question of the Human Rights of Per-
sons Subjected to any Form of Detention and Imprisonment, Study of the Implications for Human Rights of Recent
Developments Concerning Situations Known as States of Siege or Emergency, prepared by Nicole Questiaux, UN Doc.
E/CN.4/Sub.2/1982/15 of 27 July 1982, para. 60.

23 United Nations Economic and Social Council, Commission on Human Rights, Drafting Committee, Text of Letter from
Lord Dukeston, the United Kingdom Representative on the Human Rights Commission, to the Secretary-General of the
United Nations, UN Doc. E/CN.4/AC.1/4 of 5 June 1947, p. 7. For the subsequent discussion on this provision in the
Commission on Human Rights, see, e.g., United Nations Economic and Social Council, Commission on Human Rights,
Second Session, Summary Record of the Forty-Second Meeting, UN Doc. E/CN.4/SR/42 of 16 December 1947, p.
4 et seq. See also for the position of the United Kingdom in the subsequent, and in part parallel, negotiations on the
European Convention on Human Rights for example the statement made by Sir Ronald Ross during the first session of
the Consultative Assembly in Strasbourg on 19 August 1949, reprinted in: Collected Edition of the “Travaux Prépara-
toires”, Vol. I, 1975, 152 (“It is defined in every declaration of human rights that in times of emergency the safety of the
community is of first concern.”).

24 See the statement by René Cassin summarizing the previous position of the French delegation, reprinted in: United
Nations Economic and Social Council, Commission on Human Rights, Fifth Session, Summary Record of the One
Hundred and Twenty-Seventh Meeting, UN Doc. E/CN.4/SR 127 of 17 June 1949, p. 7. For a more in-depth account
of the early debates and negotiations on the suitability and advisability of including derogation clauses in international
human rights treaties see, e.g., Svensson-McCarthy, The International Law of Human Rights and States of Excep-
tion, 200 ef seq.; Krieger, in: Dorr/Grote/Marauhn (eds.), EMRK/GG, Konkordanzkommentar zum europiischen und
deutschen Grundrechtsschutz, Vol. I, 417 (418 et seq.); Office of the High Commissioner for Human Rights/Interna-
tional Bar Association, Human Rights in the Administration of Justice: A Manual on Human Rights for Judges, Prose-
cutors and Lawyers, 2003, Chapter 16, 816 et seq.



Nadia Kornioti/Karsten Nowrot The Work of the ILA on Human Rights in Emergencies

human rights treaties. They have been, and continue to be, said to mirror the recognition of
the drafters, that “fundamental rights of the individual must in certain cases yield to the vital
necessities of the State”,”® thus giving expression to the need to establish an appropriate bal-
ance between the protection of the individual’s legally protected interests on the one hand and
“the overriding inclusive interests of all community members”,* on the other. By providing
for a certain flexibility in the operation of the agreement, derogation clauses are aimed at re-
ducing uncertainty for the contracting (state) parties and thus promote the broad acceptance
and resilience of the human rights treaty even under exceptional circumstances.”’” In line with
the findings made already above with regard to such provisions in international agreements in
general, the advantages of derogation clauses in human rights treaties have been for example
succinctly stated already a number of decades ago by Christoph Schreuer:

“The underlying policy is to provide for limited non-compliance in order to obviate the
need for more far-reaching limitations of human rights. In the absence of such a legal safety
valve, states might hesitate to join the Convention or might attach more significant reservations
to their accession. Moreover, in situations of actual emergency, such as war, civil strife, or
revolution, national elites may regard compliance as a low priority and may resort to broader
claims of derogation like ‘necessity’ or may even denounce the Convention altogether. While
a reservation to accession permits partial, uncontrolled, and permanent limitations and a de-
nunciation allows a complete and uncontrolled termination, a derogation clause, such as article
15 of the European Convention, allows only for partial, controlled, and temporary limitations.
Derogation clauses, therefore, offer undeniable advantages.”*

While quite accurately summarizing some of the main benefits of derogation clauses in
human rights treaties, in particular also by favorably contrasting them with reservations, a
small “disclaimer” appears to be warranted, considering the fact that treaty practice, in princi-
ple already many decades ago, also bore witness to the rather remarkable — and most certainly
quite disputed — approach of combining these two regulatory approaches by formulating more
or less far-reaching reservations to specific derogation clauses.”’

25 Lauterpacht, International Law and Human Rights, 366. On this perception see also for example International Commis-
sion of Jurists, States of Emergency — Their Impact on Human Rights, 1983, 413 (“That it may be necessary to suspend
respect for certain human rights in order to prevent the nation from falling into chaos is universally admitted.”); Crid-
dle, Netherlands Yearbook of International Law 45 (2014), 197 (200).

26 McDougal/Lasswell/Chen, American Journal of International Law 63 (1969), 237 (267); see also, e.g., McDougal,
Virginia Journal of International Law 14 (1974), 387 (390 et seq.); Stein, in: Maier (ed.), Europdischer Menschenrechts-
schutz, 135-136; Higgins, British Yearbook of International Law 48 (1976-77), 281-282.

27  Explictly on these aspects, albeit in the context of reservations to human rights treaties, see for example already /mbert,
in: Maier (ed.), Europdischer Menschenrechtsschutz, 95 (99-100); Kadelbach/Roth-Isigkeit, Nordic Journal of Interna-
tional Law 86 (2017), 275 (301) (“even exceptional circumstances can be captured by human rights law”).

28  Schreuer, Yale Journal of World Public Order 9 (1982), 113 (115-116). See in this connection also, e.g., Report of the
Committee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-Third ILA Conference in Warsaw
in August 1988, 1988, 129 (178) (“Overcoming initial opposition, the drafters decided that derogation clauses would
impose some constraints on emergency-declaring governments, which would otherwise simply assume that ‘necessity
knows no law’.”); the respective summary of a statement by Lord Dukeston (United Kingdom), reprinted in: United
Nations Economic and Social Council, Commission on Human Rights, Second Session, Summary Record of the For-
ty-Second Meeting, UN Doc. E/CN.4/SR/42 of 16 December 1947, p. 5 (“He felt that, if such a provision were not
included, in time of war it might leave the way open for a State to suspend the provisions of the Convention. His Gov-
ernment thought it most important that steps should be taken to guard against such an eventuality.”); Hafner-Burton/
Helfer/Fariss, International Organization 65 (2011), 673 (674 et seq.); Sottiaux, in: van Dijk/van Hoof/van Rijn/Zwaak
(eds.), Theory and Practice of the European Convention on Human Rights, 1063 (1064); Hartman, Harvard Interna-
tional Law Journal 22 (1981), 1 (3) (“The treaties’ drafters sought to avoid rigidity that would discourage genuine state
adherence and could invite outright repudiation in crises, while they used the content of the treaties to impose binding
international obligations.”); as well as specifically on the perception of derogation clauses as a “mechanism for the
avoidance of reservations” also Giegerich, Zeitschrift fiir ausldandisches 6ffentliches Recht und Vélkerrecht 55 (1995),
713 (739 et seq.).

29  On the approach of making reservations in the context of derogation clauses stipulated in human rights treaties see, e.g.,
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In addition, and aside from possible restraining effects attributed to these provisions from
the perspective of domestic politics,*® two other aspects, not being addressed in the statement
just cited, seem worth of briefly being drawn attention to in the present context. First, in the
same way as the — at first sight potentially surprising — fact that liberal democracies generally
have made more, not fewer, reservations and declarations when signing and ratifying human
rights treaties than authoritarian regimes might very well, and is indeed not infrequently, con-
sidered to be an indication that they take their international human rights commitments entered
into more seriously,’! the stipulation of clauses permitting contracting parties to derogate from
their human rights obligations under certain extraordinary circumstances could potentially,
with all due caution, also be interpreted as a rather encouraging sign signaling the readiness
and aspiration of the respective states to seriously strife for the accommodation of other public
interest concerns and thus, to establish in earnest a workable, effective and viable international
legal framework for the protection of human rights. Second, it is precisely the approach of de-
rogation clauses that allows for the explicit stipulation of substantive and rights-based counter-
exceptions in the form of non-derogable rights and obligations and thus, for the normative
explication of important additional material limitations to the powers enjoyed by governments
even in times of emergency; a regulatory option that, albeit with regard to its practicability not
at all times undisputed,* was famously made use of in all three of the above-mentioned treaty
regimes; namely, Article 4 (2) of the 1966 International Covenant on Civil and Political Rights,
Article 27 (2) of the 1969 American Convention on Human Rights, as well as Article 15 (2)
of the 1950 European Convention on Human Rights and a number of additional protocols to
this treaty.

Nevertheless, the mere fact that the 1950s and 1960s bore witness to the incorporation of
respective derogation clauses in some key international human rights treaties has most cer-
tainly, and most expectedly, neither solved all problems, nor answered all questions arising
in connection with the issue of human rights in times of emergency. In particular, the finding
introduced already above in connection with exception and escape provisions in international
agreements in general, that the devil is, figuratively speaking, in the details as well as in imple-
mentation and monitoring in practice, surely first and foremost also applies to derogation clau-
ses in the contractual realm of international human rights law. Moreover, and at least equally
important, it is well-known that by far not all human rights agreements provide for respective
provisions, giving rise to the challenge how to appropriately address situations of emergencies
under such treaty regimes in the absence of derogation clauses.

Furthermore, to mention but one additional aspect worth taking into account, neither the
legal recognition of human rights in international agreements in general, nor the incorporation
of derogation clauses therein, stipulating substantive and procedural requirements and thus
being intended to provide limits to the policy space enjoyed the contracting parties in times
of emergencies, resulted, in subsequent years and decades, in a decreasing number of states

Nowak, UN Covenant on Civil and Political Rights, Article 4 CCPR, paras. 44 et seq., with further references.

30 See thereto already for example Report of the Committee on the Enforcement of Human Rights, reprinted in: Report
of the Sixty-Third ILA Conference in Warsaw in August 1988, 1988, 129 (179) (“Indeed, the existence of these treaty
restraints may even assist a democratic government to deflect pressures upon it from extremist factions to impose dra-
conian emergency measures during a perceived crisis.”).

31 On this finding see, e.g., Neumayer, Journal of Legal Studies 36 (2007), 397 (401 et seq.), with further references.

32 For a more cautious view see for example Lauterpacht, International Law and Human Rights, 371 fn. 31 (“So long as
that power [of review] is vested in an international agency, it is not necessary — and it is impracticable — to enumerate
rights and freedoms which must not in any case be suspended. No instrument or enactment can foresee in advance the
extent and nature of possible emergencies.”).
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of emergency being formally declared or de facto taken recourse to* by governments in the
international system. Quite to the contrary, the instances in which states resorted to emergency
powers actually increased in the 1950s, 1960s and 1970s,** with “large parts of the world’s
population hav[ing] lived under regimes of exception, often for lengthy periods”;*> admittedly
also a result of the overall rise in the number of (newly) independent countries during the hey-
days of the processes of decolonization, whose champions were not always entirely immune
to the temptation of securing their power base by way of emergency laws.*® At the same time,
however, it became increasingly clear and acknowledged that it is precisely those states of
emergency that pose in practice one of the most fundamental threats to the effective protection
and promotion of human rights in the respective countries at issue.’” To mention but one ex-
ample, the UN General Assembly, in its Resolution 31/124 of 16 December 1976 dealing with
the protection of human rights in Chile, called upon “the Chilean authorities” to “cease using
the state of siege or emergency for the purpose of violating human rights and fundamental
freedoms and, [...], to re-examine the basis on which the state of siege or emergency is applied
with a view to its termination”.*®

In light of these findings, and most certainly also inspired by the first related cases arising
initially from the second half of the 1950s onwards in particular under the review regime of the
European Commission of Human Rights and the European Court of Human Rights established
by the European Convention on Human Rights,** scholarly attention was increasingly devoted
to the question of human rights in times of emergency; a growing prominence that first and
foremost also found its manifestation in a rising number of publications by legal academics

33 Concerning the distinction between formally declared de jure states of emergency and de facto emergencies see infra
under C.IL.

34 On the prevalence of states of emergency during this time period see, e.g., International Commission of Jurists, States
of Emergency — Their Impact on Human Rights, 1983, 413 (“States of emergency are encountered with surprising
frequency throughout the world. [...] It is probably no exaggeration to say that at any given time in recent history a
considerable part of humanity has been living under a state of emergency.”).

35 O’Donnell, International Commission of Jurists Review 21 (December 1978), 52 (53) (“In recent times, large parts of
the world’s population have lived under regimes of exception, often for lengthy periods.”); see also, e.g., Report of the
Sub-Committee on the Study of Regional Problems in the Implementation of Human Rights, reprinted in: Report of the
Fifty-Ninth ILA Conference in Belgrade in August 1980, 1982, 89 (90).

36 See thereto for example Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the
Sixty-Third ILA Conference in Warsaw in August 1988, 1988, 129 (152) (“The period of decolonization saw many
emerging nations reject the colonial yoke while embracing the tools of repression which had been used by the British
colonial authorities against nationalist leaders, many of whom assumed power in the new nations. This pattern is pro-
foundly ironic.”); as well as the remark by Fitzpatrick, Human Rights in Crisis — The International System for Protect-
ing Rights during States of Emergency, 16 (“One legacy of the British Empire was a complex of internal security laws,
designed to cope with external threats and internal subversion, including struggles for decolonization. It is a familiar
story repeated throughout the world that when those liberation struggles succeeded, the new leaders embraced the same
tools of repression that had been used by the colonial masters.”).

37  On this perception see, e.g., O 'Donnell, International Commission of Jurists Review 21 (December 1978), 52; Oraad,
Human Rights in States of Emergency in International Law, 1 (“in the last decades the gravest violations of funda-
mental human rights have occurred in the context of states of emergency”); Grossman, American University Journal
of International Law and Policy 1 (1986), 35 (36); Criddle/Fox-Decent, Human Rights Quarterly 34 (2012), 39 (40);
Sheeran, Michigan Journal of International Law 34 (2013), 491 (“States of emergency are today one of the most serious
challenges to the implementation of international human rights law (IHRL).”).

38 UN GA Res. 31/124 of 16 December 1976, para. 2 (a).

39  For an overview of the early case-law under the European Convention on Human Rights, prominently among it for
example the case of Lawless v. Ireland, see, e.g., Weil, The European Convention on Human Rights — Background,
Development and Prospects, 72 et seq.; Robertson, Human Rights in Europe, 111 ef seq.; Schreuer, Yale Journal of
World Public Order 9 (1982), 113 (116 et seq.); Gross, Yale Journal of International Law 23 (1998), 437 (460 et seq.).

12



Nadia Kornioti/Karsten Nowrot The Work of the ILA on Human Rights in Emergencies

on this topic in the 1960s* and 1970s,*' with the respective contributions most naturally first
and foremost also addressing, and not infrequently critically evaluating the implementation in
practice of, the “uneasy compromise™* between conflicting public interests, as embodied in
the said derogation clauses.

It was against this background and in this context that the ILA decided to take up the
challenges arising for the protection of human rights in a state of emergency in the end of the
1970s. The remaining parts of this contribution are intended to describe and evaluate the efforts
undertaken in this regard under the framework of the ILA. Thereby, the undertaking of the
present authors is first and foremost envisioned to assist the members of the present ILA Com-
mittee on Human Rights in Times of Emergency, established in May 2017, in their decision
whether, and in the affirmative to what extent, the work previously done by this association in
the 1980s is still relevant to, and thus worth taking into account in the course of, their current
and future research activities. For this purpose, the following assessment is divided into three
main parts. As a first step, we will provide a structured overview of — what might be referred
to as — the first phase of the efforts undertaken by the ILA to address, and provide answers to,
a number of substantive law questions arising in connection with the issue of human rights in
times of emergency; efforts that resulted in the adoption of the Paris Minimum Standards of
Human Rights Norms in a State of Emergency in 1984 (B.). The subsequent second section
will deal with the second, and in many ways quite different, phase of the ILA’s work in the
1980s, in particular the processes and evaluations that were based on an enforcement/moni-
toring perspective and ultimately led to the approval of the 1990 Queensland Guidelines for
Bodies Monitoring Respect for Human Rights during States of Emergency (C.). Against this
background, the third and final part of this paper is devoted to an attempt to provide some
thoughts on the continued relevance and usefulness of the ILA’s previous work on this topic
for the current and future efforts undertaken by the present ILA Committee on Human Rights
in Times of Emergency (D.).

40  For related scholarly contribution from this decade see for example Weil, The European Convention on Human Rights
— Background, Development and Prospects, 70 et seq.; Wurst, Die volkerrechtliche Sicherung der Menschenrechte
in Zeiten staatlichen Notstandes — Artikel 15 der Europdischen Menschenrechtskonvention, 1967; Schwelb, in: Eide/
Schou (eds.), International Protection of Human Rights, 103 (115 et seq.); Fawcett, The Application of the European
Convention on Human Rights, 245 et seq.

41  With regard to respective publications that appeared in the 1970s, see for example Partsch, Israel Yearbook on Human
Rights 1 (1971), 327 et seq.; Castberg, The European Convention on Human Rights, 165 et seq.; Jacobs, The European
Convention on Human Rights, 204 ef seq.; Higgins, British Yearbook of International Law 48 (1976-77), 281 et seq.;
O’Boyle, Northern Ireland Legal Quarterly 28 (1977), 160 (178 et seq.); O Boyle, American Journal of International
Law 71 (1977), 674 et seq.; Robertson, Human Rights in Europe, 110 et seq.; van Hoof, Human Rights Journal 10
(1977), 213 et seq.; O 'Donnell, International Commission of Jurists Review 21 (December 1978), 52 ef seq.; Dinstein,
in: Stein (ed.), Menschenrechte in Israel und Deutschland, 63 ef seq.; Green, Canadian Yearbook of International Law
16 (1978), 92 et seq.; Warbrick, in: Dowrick (ed.), Human Rights — Problems, Perspectives and Texts, 89 ef seq. See
also from the beginning of the 1980s for example Norris/Desio Reiton, American University Law Review 30 (1980),
189 et seq.; Buergenthal, in: Henkin (ed.), The International Bill of Rights, 72 ef seq.

42 Hartman, Harvard International Law Journal 22 (1981), 1 (2); see also for example more recently Mariniello, German
Law Journal 20 (2019), 46 (47) (“difficult compromise™).
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B. Phase One: From Manila 1978 to Paris 1984 —
Towards the Paris Minimum Standards

Considering the importance of the question how to appropriately secure the protection of hu-
man rights in extraordinary situations like public emergencies, it is hardly surprising that this
issue has most certainly also been identified and addressed in reports and discussions of the
ILA prior to the end of the 1970s.

For example, the report of the Rapporteur of the former International Committee on Hu-
man Rights, John Humphrey, on the developments in the field of human rights presented at
the ILA Madrid Conference in August/September 1976 draws — in the wake of the entering
into force of the International Covenant on Civil and Political Rights in March 1976 — briefly
attention to the interpretatory challenges associated with its Article 4;* a topic that was also
addressed in the discussions on this report during the Conference.* Furthermore, it is in par-
ticular the deliberations during the next ILA Conference, taking place in Manila in August/
September 1978, that foreshadowed the subsequent prominence of this issue in the work of the
International Committee on Human Rights. Admittedly, the first preliminary report of the new
Sub-Committee on the Study of Regional Problems in the Implementation of Human Rights,
that was established in 1976 and began its work in October 1977, and the revised outline of
the issues to be examined by this body as annexed to this report do not specifically mention the
derogation of human rights in times of emergency.* Nevertheless, the statement made by the
Chairman of this Sub-Committee, Subrata Roy Chowdhury, during the discussions at the 1978
ILA Conference already clearly indicates the importance he attaches to this topic for the work
of this body.* Moreover, and at least equally noteworthy in the present context,*’ the Resolu-
tion on Human Rights, adopted at the 1978 ILA Conference at the initiative of the Committee,
urges countries, among others, to “refrain from suspension, even in situations where a bona
fide proclamation of emergency has been made, of those rights which were recognized as non-
suspendable, by Article 4 of the U.N. Covenant on Civil and Political Rights”.*®

43  See Report by Professor John Humphrey, reprinted in: Report of the Fifty-Seventh ILA Conference in Madrid in
August/September 1976, 1978, 507 (516).

44  See, e.g., the respective statements by Subrata Roy Chowdhury and Stephen J. Roth, reprinted in: Report of the Fif-
ty-Seventh ILA Conference in Madrid in August/September 1976, 1978, 478 et seq., 486 et seq.

45  The report and the preliminary working program are reprinted in: Report of the Fifty-Eighth ILA Conference in Manila
in August/September 1978, 1980, 108 ef seq. Curiously, the later (Co-)Rapporteur to the subsequent ILA Commit-
tee on the Enforcement of Human Rights, Joan Fitzpatrick, who played a prominent role in the drafting of the 1990
Queensland Guidelines, states in her book on this topic that Chowdhury presented a report on state of emergencies
already to the 1978 ILA Conference in Manila, see Fitzpatrick, Human Rights in Crisis — The International System for
Protecting Rights during States of Emergency, 3 fn. 7. We couldn’t find any support for this statement in the respective
ILA Report on the Manila Conference.

46  See Report of the Fifty-Eighth ILA Conference in Manila in August/September 1978, 1980, 135 (136 ef seq.).

47  See thereto in retrospective also the statement by the Chairman and Rapporteur of the ILA Committee on the Enforce-
ment of Human Rights in his report to the 1984 ILA Conference in Paris, reprinted in: Report of the Sixty-First ILA
Conference in Paris in August/September 1984, 1985, 56 (57) (“The task began when the ILA Manila resolution on
human rights affirmed that, even in a situation where a bona fide declaration of emergency has been made, [...].”).

48  The resolution is reprinted in: Report of the Fifty-Eighth ILA Conference in Manila in August/September 1978, 1980,
1-2.
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I. 1980 ILA Conference in Belgrade

Nevertheless, it was only during a meeting of the Sub-Committee on the Study of Re-
gional Problems in the Implementation of Human Rights in Oxford on 15/16 March 1979, that
the decision was officially taken to explicitly include the “problems of the implementation of
human rights which arise from resort to means such as proclamations of emergency” as one of
the three main issues on which the activities of the Sub-Committee should focus in the coming
years.* Consequently, the chairman of this body, Chowdhury, presented the first substantive
analysis on the topic of human rights in times of emergency as part of his Sub-Committee re-
port to the 1980 ILA Conference in Belgrade under the heading “Human Rights in a State of
Emergency: Proclamations of Emergency, Martial Law, States of Siege”.”® The assessment is
divided into three main parts.

The first section focusses on the factual situations relating to states of emergency; an
exercise primarily intended to illustrate the “paramount importance” to be attached to the task
of identifying and specifying the international legal obligations arising for states under the re-
gime for the protection of human rights in times of emergency.’! The report emphasizes in this
regard that respective states of exception “by whatever name called” are not only widespread
in many countries, in particular in the regions of Africa, Asia and Latin America. Rather, there
seems to be also a “fairly consistent pattern of derogations of basic human rights in a state of
exception”, irrespective of the (civil or/and military) type of government involved, that allows
for some general or generalizing findings.’> Concerning the factual circumstances used by
various states to justify a state of emergency, the ILA Sub-Committee identifies — based on a
longer list of different grounds brought forward by governments — that “politically activated
violence and the existence of subversive organizations, regional guerrilla activities and border
warfare, widespread civil disturbances and the inability of civil authorities to maintain pub-
lic order by normal procedures” are among the reasons most frequently taken recourse to by
countries in this regard.>

Respective more generalized findings are, according to the report, also possible with regard
to certain patterns of human rights violations regularly occurring during states of emergency, in
particular as far as civil and political rights are concerned. Among them are the establishment
of an “authoritarian regime through a coup d’etat, violent or peaceful”, summary executions,
“permanent ‘disappearance’ of individuals through their covert liquidation”, preventive deten-
tions without observance of minimum safeguards recognized by international standards, the
stipulation of “ex post facto criminal laws”, intimidation and harassment of judges and defence
lawyers, establishment of extraordinary military tribunals as well as the “continuation of a state
of emergency for prolonged periods even after the circumstances which initially prompted the
authority to proclaim it had ceased to exist”.**

49  See Report of the Sub-Committee on the Study of Regional Problems in the Implementation of Human Rights, reprinted
in: Report of the Fifty-Ninth ILA Conference in Belgrade in August 1980, 1982, 89-90.

50 Report of the Sub-Committee on the Study of Regional Problems in the Implementation of Human Rights, reprinted in:
Report of the Fifty-Ninth ILA Conference in Belgrade in August 1980, 1982, 89 (90-101).

51  Report of the Sub-Committee on the Study of Regional Problems in the Implementation of Human Rights, reprinted in:
Report of the Fifty-Ninth ILA Conference in Belgrade in August 1980, 1982, 89 (91).

52 Report of the Sub-Committee on the Study of Regional Problems in the Implementation of Human Rights, reprinted in:
Report of the Fifty-Ninth ILA Conference in Belgrade in August 1980, 1982, 89 (90-91).

53 Report of the Sub-Committee on the Study of Regional Problems in the Implementation of Human Rights, reprinted in:
Report of the Fifty-Ninth ILA Conference in Belgrade in August 1980, 1982, 89 (91-92).

54 Report of the Sub-Committee on the Study of Regional Problems in the Implementation of Human Rights, reprinted in:
Report of the Fifty-Ninth ILA Conference in Belgrade in August 1980, 1982, 89 (92-94).
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In light of this factual background, the ILA Sub-Committee suggests to adopt a “two-
dimensional” approach to the issue under consideration, thereby already foreshadowing the
basic structure of the later 1984 Paris Minimum Standards. The first dimension, discussed in
the second section of this part of the 1980 report, concerns the challenges and legal issues
arising in connection with the proclamation as well as the duration of states of emergency.”
The Sub-Committee seems to approach these questions initially with a notable focus on the
concept of separation of powers. Emphasizing the need for the proclamation to be in compli-
ance with the domestic constitutional and legislative requirements of the country at issue, the
report furthermore suggests that — in order to prevent an abuse of this competence by current
“powerholders” — only “in urgent cases, when the danger is imminent, the executive should
be empowered to make the initial declaration but subject to legislative ratification at the ear-
liest possible opportunity; otherwise the power should always be vested in the legislature”.>
Moreover, in order to avoid the in practice not uncommon phenomenon of an almost indefinite
continuation of states of emergency, the report stresses the “paramount importance of a conti-
nuing control of the duration of emergency by a truly representative Parliament”.>’

In addition, the Sub-Committee draws attention to a number of related findings made du-
ring an international seminar on human rights organized by the United Nations in April/May
1967 in Kingston, Jamaica,*® some of which proved, in retrospective, to be quite influential for
the formulation of the 1984 Paris Minimum Standards.> This last-mentioned statement, how-
ever, does not apply to another and quite controversial conclusion reached at the 1967 Jamaica
Human Rights Seminar, namely the perception that declarations of states of emergency should,
for a variety of reasons, not be subject to judicial control with legislative supervision being a
sufficient safeguard against abuse.® Whereas the members of the Sub-Committee recognized
that the trend of early decisions under the European Convention on Human Rights points at
a different direction by “firmly establish[ing] the principle that both the existence of a public
danger and the extent of permissible measures to meet the situation are justiciable”, they ne-
vertheless stress the difficulties of applying such an approach also in the context of Article 4 of
the 1966 International Covenant on Civil and Political Rights, considering the less advanced
control mechanisms established by this global regime.®'

The third section, addressing the second operational dimension of the Sub-Committee’s
research and policy framework, concerns the protection of the individual and its human rights
in times of emergency. The report, again using Article 4 of the 1966 International Covenant
on Civil and Political Rights as its primary reference regime, systematically categorizes the
respective safeguards against human rights abuses under such extraordinary circumstances by

55 Report of the Sub-Committee on the Study of Regional Problems in the Implementation of Human Rights, reprinted in:
Report of the Fifty-Ninth ILA Conference in Belgrade in August 1980, 1982, 89 (95-98).

56  Report of the Sub-Committee on the Study of Regional Problems in the Implementation of Human Rights, reprinted in:
Report of the Fifty-Ninth ILA Conference in Belgrade in August 1980, 1982, 89 (95).

57 Report of the Sub-Committee on the Study of Regional Problems in the Implementation of Human Rights, reprinted in:
Report of the Fifty-Ninth ILA Conference in Belgrade in August 1980, 1982, 89 (98).

58 Seminar on the Effective Realisation of Civil and Political Rights at the National Level, UN Doc. ST/TAO/HR/29
(1967). Thereto as well as generally on the apparent centrality of Jamaica and respective events taking place in this
country in the 1960s for the progressive development of international human rights law see also, e.g., Jensen, The Mak-
ing of International Human Rights — The 1960s, Decolonization, and the Reconstruction of Global Values, 69 ef seq.

59  Report of the Sub-Committee on the Study of Regional Problems in the Implementation of Human Rights, reprinted in:
Report of the Fifty-Ninth ILA Conference in Belgrade in August 1980, 1982, 89 (98).

60 Report of the Sub-Committee on the Study of Regional Problems in the Implementation of Human Rights, reprinted in:
Report of the Fifty-Ninth ILA Conference in Belgrade in August 1980, 1982, 89 (95-96).

61  Report of the Sub-Committee on the Study of Regional Problems in the Implementation of Human Rights, reprinted in:
Report of the Fifty-Ninth ILA Conference in Belgrade in August 1980, 1982, 89 (95-98).
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distinguishing between two sets of legal requirements.®® The first one, stipulated in Article 4
(1) of the said Covenant, establishes three main conditions in the form of the requirements of
proportionality, non-discrimination and compliance with other applicable obligations under
international law; normative limitations that would subsequently be addressed as “general
principles” in Section B of the 1984 Paris Minimum Standards. The second type of limitations
concerns the recognition of certain non-suspendable human rights; an issue that does not re-
ceive an in-depth evaluation in the 1980 report, but would subsequently emerge as one of the
central regulatory features of the Paris Minimum Standards.

The content of this report was hardly debated during the working sessions of the Inter-
national Committee on Human Rights at the 1980 ILA Conference in Belgrade and only,
albeit quite harshly, criticized by one member with regard to its general approach towards the
issue.®® Nevertheless, and probably also inspired by the adoption of the “Belgrade Minimal
Rules of Procedure for International Human Rights Fact-Finding Missions” during the 1980
Conference,* said to be “demonstrating that the Committee’s work can be action-oriented as
well as scholarly”,® the Sub-Committee on the Study of Regional Problems in the Implemen-
tation of Human Rights decided at its meeting in Belgrade on 23 August 1980 that, having
regard to its work done on this issue, “it would be appropriate to outline or formulate minimum
standards of human rights norms in a State of Exception”.%

II. 1982 ILA Conference in Montreal

Against this background, the next report of this Sub-Committee, as presented to the 1982 ILA
Conference in Montreal, not only exclusively focused on the issue of human rights in times of
emergency but also included already a first draft of the “Minimum Standards of Human Rights
Norms in a State of Exception”.®” The 1982 report comprises of two sections with the findings
made and opinions expressed in the first of them, termed “Background and Issues”, turning
out to be in a number of ways quite controversially perceived in the subsequent discussions
of the Committee taking place during the Montreal Conference. This applies in particular to
two findings.

62  Report of the Sub-Committee on the Study of Regional Problems in the Implementation of Human Rights, reprinted in:
Report of the Fifty-Ninth ILA Conference in Belgrade in August 1980, 1982, 89 (99-100).

63  See the statement by W. Michael Reisman, reprinted in: Report of the Fifty-Ninth ILA Conference in Belgrade in
August 1980, 1982, 151 (153-154) (“I am also concerned with the report’s increasing tolerance of so-called suspensions
of human rights in a state of emergency. The controls which the report suggests seem to me to be quite evanescent. [...]
I would propose a much more stringent set of criteria and would prefer to retain the very special status of states of emer-
gency rather than permit their slow legalization with all the attendant dangers for the international protection of human
rights.”).

64  See the Resolution on Human Rights, reprinted in: Report of the Fifty-Ninth ILA Conference in Belgrade in August
1980, 1982, 1.

65  See the perception expressed by Richard B. Lillich in his 1982 Report of the International Committee on Human Rights,
reprinted in: Report of the Sixtieth ILA Conference in Montreal in August/September 1982, 1983, 87.

66 Report of the Sub-Committee on the Study of Regional Problems in the Implementation of Human Rights, reprinted
in: Report of the Sixtieth ILA Conference in Montreal in August/September 1982, 1983, 88. See in this connection
also again the statement by the new chairman of the ILA International Committee on Human Rights, Lillich, in his
1982 Report of the International Committee on Human Rights, reprinted in: Report of the Sixtieth ILA Conference in
Montreal in August/September 1982, 1983, 87 (“It is hoped that the Committee’s proposed work programme, |[...], will
result in more such documents of practical use to the international human rights law community.”).

67  See Report of the Sub-Committee on the Study of Regional Problems in the Implementation of Human Rights, reprinted
in: Report of the Sixtieth ILA Conference in Montreal in August/September 1982, 1983, 88-100.
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First, and despite recognizing that a state of emergency “as a phenomenon is easier to describe
than to define”,*® the Sub-Committee assumed that this concept not only includes circumstan-
ces of war or external aggression and an “internal assault upon the state (rebellion, subversion
and so on)”, but also natural catastrophes and indeed might also “arise from economic circum-
stances alone”.® Consequently, it is — in the opinion of this body — “important to appreciate
that a genuine State of Exception may arise from purely economic or social causes, e.g., as
consequences of serious discrimination between persons on grounds of birth or social origin,
extreme poverty, enormous disparities between the right [sic, probably it refers to “the rich”]
and the poor, the concentration of wealth in the hands of a few, the neglect of the rural poor,
conflicts between feudal interests and tillers of the soil, chronic underemployment, industrial
indiscipline in essential services, wide-spread corruption, lack of education and health case
and so on”.” Whereas the inclusion of natural catastrophes was only occasionally criticized,”
it was first and foremost the perception, implied in the last-cited statement, that the existence
of economic and social challenges could legitimately give rise to a state of emergency and
thus to a justified derogation of civil and political rights, which was met with considerable
disagreement in the subsequent discussions.” As a result, the respective description of states
of emergency as included in the 1982 draft of the Minimum Standards”™ was subsequently,
for the purposes of the final 1984 version, replaced by the following general definition: “The
expression ‘public emergency’ means an exceptional situation of crisis or public danger, actual
or imminent, which affects the whole population or the whole population of the area to which
the declaration applies and constitutes a threat to the organized life of the community of which
the state is composed.”” The Comments to the 1984 Minimum Standards emphasize in this
regard that it “is neither desirable nor possible to stipulate in abstracto what particular type
or types of events will automatically constitute a public emergency within the meaning of the
term: each case has to be judged on its own merits, taking into account the overriding concern
for the continuation of a democratic society”.”

The second quite controversial issue addressed in the 1982 report of the Sub-Committee
concerned the importance to be attached to the mechanism of judicial control in, and with
regard to, a state of emergency. Based on the view that principles dealing with respective

68  Report of the Sub-Committee on the Study of Regional Problems in the Implementation of Human Rights, reprinted in:
Report of the Sixtieth ILA Conference in Montreal in August/September 1982, 1983, 88 (89).

69  Report of the Sub-Committee on the Study of Regional Problems in the Implementation of Human Rights, reprinted in:
Report of the Sixtieth ILA Conference in Montreal in August/September 1982, 1983, 88 (90).

70  Report of the Sub-Committee on the Study of Regional Problems in the Implementation of Human Rights, reprinted in:
Report of the Sixtieth ILA Conference in Montreal in August/September 1982, 1983, 88 (91).

71  See for example the statement by S. J. Sorabjee, reprinted in: Report of the Sixtieth ILA Conference in Montreal in
August/September 1982, 1983, 113 (119) (“It is true that natural calamities like an earthquake or floods may require
greater restrictions on some fundamental rights like freedom of movement or right to carry on certain business or pro-
fessional activities. It should be possible to meet those situations by imposing the necessary restrictions by enacting
proper laws in that connection. There is no reason why there should be suspension of human rights to meet the difficul-
ties created by such situations.”).

72 See, e.g., the statements by Daniel O Donnell, reprinted in: Report of the Sixtieth ILA Conference in Montreal in
August/September 1982, 1983, 113 (117); by W. Michael Reisman, ibid., 120; and by Thomas M. Franck, ibid., 121.

73 See Section A Paragraph 1 lit. b Minimum Standards, Report of the Sub-Committee on the Study of Regional Problems
in the Implementation of Human Rights, reprinted in: Report of the Sixtieth ILA Conference in Montreal in August/
September 1982, 1983, 88 (95) (“A relevant public emergency may arise from circumstances such as war or external
aggression, internal assault upon the state (rebellion, subversion and so on) and natural catastrophe. A public emer-
gency also may arise from other circumstances such as economic or social circumstances which seriously threaten the
well-being of individuals in the state.”).

74  The final version of the 1984 Paris Minimum Standards of Human Rights Norms in a State of Emergency is for exam-
ple reprinted in: Lillich, American Journal of International Law 79 (1985), 1072 (1073-1081).

75  Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-First ILA Conference
in Paris in August/September 1984, 1985, 56 (59).
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control mechanisms “will be of little use unless they are accepted, in particular in relation
to developing countries”, the Sub-Committee found that the judicial procedures developed
in the European context at the domestic and regional level, although in principle most cer-
tainly laudable and noteworthy, are of “limited assistance” for countries where “the judicial
and administrative apparatus are nonexistent or insufficiently strong to operate effectively”.”
Against this background, the draft Minimum Standards should not attempt to promote inter-
national accountability and to concentrate on judicial control, but rather focus on improving
“public examination procedures in the national system”. Under this procedures “an executive
authority which claims to justify a State of Exceptions for restriction of the right of individuals
must state publicly, before the appropriate forum (national or international) and in appropriate
form, the circumstances on which such authority bases its claim with a view to securing its
acceptance under international law. It is believed that the force of public scrutiny and opinion,
both national and international, will, on the one hand, prevent resort to a claim of an exception
where adequate facts cannot be publicly stated, and also will restrict the statements of facts for
this purpose where the facts are not true”.”” The primary reliance on so-called “public examina-
tion procedures” and in particular the resulting reluctance to strengthen, and to emphasize the
importance of, judicial control at the domestic and transnational level was not approved in the
subsequent discussions taking place at the 1982 ILA Conference in Montreal.”® Consequently,
the element of judicial control and the central relevance of an independent judiciary was later
strengthened during the revision of the 1982 Montreal draft that took place in the subsequent
two years.

Despite these at times quite controversial debates on some of the findings made by the
Sub-Committee in its 1982 report, it should most certainly not be left unmentioned that many,
if not most, of the conceptual ideas and in part even formulations included in the Montreal
draft of the Minimum Standards™ were subsequently included in the final version of 1984.
This applies first and foremost also to the “bold and imaginative formulation™* of sixteen non-
suspendable human rights and freedoms, among them the right to legal personality, freedom
from slavery and servitude, freedom from discrimination, the right to life, the right to liberty,
freedom from torture, the right to a fair trial, freedom of thought, conscience and religion, the
rights of minorities, the rights of the family, the right to a name, the rights of the child, the right
to nationality, the right to participate in government as well as the right to a remedy; a list that
undoubtedly constitutes one of the core features of the Minimum Standards.

76  Report of the Sub-Committee on the Study of Regional Problems in the Implementation of Human Rights, reprinted in:
Report of the Sixtieth ILA Conference in Montreal in August/September 1982, 1983, 88 (91-92).

77  Report of the Sub-Committee on the Study of Regional Problems in the Implementation of Human Rights, reprinted in:
Report of the Sixtieth ILA Conference in Montreal in August/September 1982, 1983, 88 (92 and 94).

78  See, e.g., the statements by Daniel O Donnell, reprinted in: Report of the Sixtieth ILA Conference in Montreal in
August/September 1982, 1983, 113 (118); by S. J. Sorabjee, ibid., 119-120; by W. Michael Reisman, ibid., 120; and by
Thomas M. Franck, ibid., 121; by Jochen A. Frowein, ibid., 122; and by Kamal Hossain, ibid., 132.

79  The 1982 Montreal draft of the Minimum Standards can be found in the Report of the Sub-Committee on the Study
of Regional Problems in the Implementation of Human Rights, reprinted in: Report of the Sixtieth ILA Conference in
Montreal in August/September 1982, 1983, 88 (95-100).

80  See the statement by S. J. Sorabjee, reprinted in: Report of the Sixtieth ILA Conference in Montreal in August/Septem-
ber 1982, 1983, 113 (118).
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III. 1984 ILA Conference in Paris

Whereas from an institutional perspective, the months following the 1982 ILA Conference in
Montreal saw considerable changes with the International Committee on Human Rights and
its previous structure based on sub-committees being replaced, on the basis of a decision of the
ILA Executive Council of 23 October 1982, by the new ILA Committee on the Enforcement
of Human Rights again to be chaired by Richard B. Lillich,?' continuity prevailed with regard
to the substantive work of this body, in particular as far as the Draft Minimum Standards were
concerned. Following substantial revisions of the draft in the subsequent two years, the Com-
mittee presented in its report to the 1984 ILA Conference in Paris the “Minimum Standards
of Human Rights Norms in a State of Emergency”, including quite comprehensive comments
on the individual standards, for approval by the ILA.*? The organization approved these “Paris
Minimum Standards of Human Rights Norms in a State of Emergency” by consensus through
Resolution No. 1/1984.%

C. Phase Two: From Paris 1984 to Queensland 1990 —
Adopting the Queensland Guidelines

It is well-known that the newly established ILA Committee on the Enforcement of Human
Rights did not conclude its work on the issue of human rights in times of emergency with
the finalization and adoption of the Paris Minimum Standards in August/September 1984.
Already during the 1984 ILA Conference in Paris, the Committee adopted a procedural resolu-
tion deciding to continue its work by undertaking a further study of the enforcement aspects of
the topic; thus agreeing on “a shift in focus away from the formulation of substantive standards
to an investigation of the prospects for improving international monitoring of human rights
practices under states of emergency”.3* This approach was approved at a meeting of the ILA
Executive Council on 24 November 1984.%

81  See Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-First ILA Confer-
ence in Paris in August/September 1984, 1985, 56. See in this regard in principle also already the 1982 Report of the
International Committee on Human Rights, reprinted in: Report of the Sixtieth ILA Conference in Montreal in August/
September 1982, 1983, 87 (“The present report will be the last to feature separate reports of Sub-committees, the Exec-
utive Council having decided that the Committee should operate henceforth as a ‘committee of the whole’”.).

82  The Minimum Standards including the comments by the Committee thereto are reprinted in: Report of the Commit-
tee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-First ILA Conference in Paris in August/
September 1984, 1985, 56 (58-96). The text of the Paris Minimum Standards itself is also to found, among others, in:
Lillich, American Journal of International Law 79 (1985), 1072 (1073-1081). For a quite comprehensive exegesis of
this document subsequently undertaken by the former chairman of the previous ILA Sub-Committee on the Study of
Regional Problems in the Implementation of Human Rights, see Chowdhury, Rule of Law in a State of Emergency —
The Paris Minimum Standards of Human Rights Norms in a State of Emergency, 1989.

83  Resolution No. 1/1984 is reprinted in: Report of the Sixty-First ILA Conference in Paris in August/September 1984,
1985, 1.

84  See Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-Second ILA Con-
ference in Seoul in August 1986, 1987, 108 (110).

85  See Report of the Sixty-First ILA Conference in Paris in August/September 1984, 1985, 97.
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I. 1986 ILA Conference in Seoul

The first — and in fact quite lengthy — interim report on this research project, primarily prepa-
red by the new Rapporteur, Joan F. Hartman, was presented at the 1986 ILA Conference in
Seoul.®® The report’s main focus concerns the current and potential future role played by, and to
be assigned to, international governmental organizations (I0Gs) as well as non-governmental
organizations (NGOs) in the monitoring of human rights practices under states of emergency.?’
However, precisely in order to illustrate the important functions exercised by international
organizations in this regard, also the first interim report on the enforcement perspective starts
off with a brief, but nevertheless quite enlightening and very systematic assessment of some
of the central substantive aspects related to states of emergency® that, viewed in retrospect,
proved to be of considerable importance for the content of the subsequent second interim re-
port presented in 1988.

The complexity of the concept “state of emergency” and the “unusual” difficulties in de-
fining and adequatly addressing it, derives primarily from three different, yet interrelated,
aspects. The first among them is the “variation in formal legal aspects”, bearing in mind that
not all states of emergency present themselves in the traditional form of “an official proclama-
tion of emergency of limited duration promulgated under procedures laid out formally in the
Constitution or basic law”. Rather, in order to fully assess this phenomenon, one also needs to
take into account the many “unproclaimed or de facto states of emergency” as characterized
by features like the “concentration of power in the executive (sometimes following a violent
change in government); the suspension or abolition of the legislature; and the imposition of
special ‘national security’ laws providing for administration detention (sometimes incommuni-
cado)” as well as the establishment of “special tribunals, often with military judges and limited
or no right to appeal”.*

The second aspect concerns the variety of underlying causes for states of emergency; a
factor that can systematically again be subdivided into three different categories. First, natural
disasters that admittedly have “not typically been associated with serious violations of human
rights”. Second, circumstances of war that can result in four types of war-related emergencies:
“a state of emergency declared in the unoccupied areas of a nation which has been invaded
by a foreign power; a martial law regime imposed in the occupied areas of an invaded nation
by the occupying power; an emergency declared due to an internal armed conflict; and an
emergency declared due to internal armed conflict supported by foreign intervention on behalf
of rebel belligerents”. Third, internal strife or disturbance, being “at once the most common
and the most problematic event” where “the dangers of excessively oppressive measures and
confusion between the life of the nation and the self-preservation of the existing regime are
greatest” and that may arise “from political, racial, religious, economic or criminal causes”.

86 Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-Second ILA Confer-
ence in Seoul in August 1986, 1987, 108 (110-186).

87  Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-Second ILA Confer-
ence in Seoul in August 1986, 1987, 108 (110).

88  See Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-Second ILA Con-
ference in Seoul in August 1986, 1987, 108 (112-114).

89  Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-Second ILA Confer-
ence in Seoul in August 1986, 1987, 108 (112-113).
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Thereby, the 1986 report — commenting on a discussion undertaken in the first phase of the [LA
involvement with states of emergencies in the 1980s” - re-emphasizes that “economic emer-
gencies, including underdevelopment” should in themselves not be considered as a legitimate
basis for emergency measures, since such a perception “would challenge the basic concept of
an emergency as a situation of limited duration and the principle that civil and political rights
must coexist with economic rights”.”!

The third factor contributing to the complexity of states of emergency and their assessment
is the “extremely broad range of human rights which may be suspended or limited” with fre-
quently “very grave” consequences for affected individuals as illustrated by the (in-)famous
finding that states of emergency “have generated the most massive and heinous violations of
human rights in recent years”.*?

To the contrary, the respective international norms governing states of emergency as en-
shrined in human rights treaties are — in principle necessarily — phrased quite abstract and
“much simpler than the preceding description of various causes and effects of emergencies”.
In order to be applied in an effective way these provisions thus require first and foremost also
“reliable and complete knowledge about the actual extent of the threat to the nation, details
about the emergency measures and information concerning the actual scope of application of
measures, including information about human rights abuses, all in a very politically sensitive
context”. It is precisely in light of these succinctly stated circumstances and challenges, that
are in principle obviously neither unknown nor surprising, but nevertheless nicely summarized
and also in the present context at times worth recalling, that the 1986 report emphasizes the
central role played by international organizations in the effective enforcement of the transna-
tional regimes dealing with the human rights aspects of states of emergency, which noticeably
includes their “ability and willingness” to determine whether these legal requirements have
been adhered to in particular emergencies and, in case of a finding to the contrary, to “bring
pressure to bear on governments to moderate or cease abuses of human rights, committed un-
der the rubric of emergency measures”.”

The subsequent — surely not comprehensive but nevertheless, considering the limited time-
frame and resources available, quite detailed — evaluation of the organizations and bodies with
regard to their past approaches towards human rights issues in states of emergency revealed
in the eyes and minds of the report’s authors that, overall, “the present system of monitoring
falls far short of success™* and thus allows for, and indeed requires, substantial improvement.
Among the evaluated institutions were the respective bodies within the United Nations and
its specialized agencies, the International Labour Organization, the Organization of American
States, the Council of Europe as well as NGOs in general and the International Committee of
the Red Cross in particular.” Thereby, in order to determine the “yardstick” for measuring the
respective effectiveness of these organizations, rightly identified as a quite elusive concept,
the report specified “effectiveness” as comprising in the present context of at least six aspects,

90  See thereto already supra under B.IL.

91 Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-Second ILA Confer-
ence in Seoul in August 1986, 1987, 108 (113). See thereto also Hartman, Human Rights Quarterly 7 (1985), 89 (95).

92  Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-Second ILA Confer-
ence in Seoul in August 1986, 1987, 108 (114).

93  Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-Second ILA Confer-
ence in Seoul in August 1986, 1987, 108 (115).

94  Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-Second ILA Confer-
ence in Seoul in August 1986, 1987, 108 (112).

95  See Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-Second ILA Con-
ference in Seoul in August 1986, 1987, 108 (115-157).
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namely “exposing the fact of human rights abuses; stopping or moderating abuses during the
course of an emergency; providing redress to individual victims through findings of violations,
compensation, rehabilitation, release from detention, or clarification of the fate of missing
persons; securing punishment of violators; terminating a state of emergency; and prevention
of possible future abuses or invalid imposition of emergency measures”.”

In order to remedy this suboptimal situation and initially, in the sense of an intermediate
goal, to improve the functioning of the existing monitoring bodies, quite harshly criticized as
“being generally deficient in the rigour with which they have approached the legal analysis” of
states of emergency and related human rights violations,’” the final part of the report includes
some tentative recommendations.”® These suggestions primarily focus on the need for more
accurate and timely fact-finding, considered to be “the first prerequisite to more effective ac-
tion”. Among the approaches emphasized in this regard are at first a considerably improved
communication and cooperation, in particular at three levels, namely between IOGs, between
these actors and NGOs as well as among NGOs themselves.” In addition to the need to esta-
blish clear procedures, another important aspect concerns credibility in fact-finding; a factor
that requires, among others, the identification and contacting of “credible sources, meaningful
on-site visits, [and] aggressive attempts to obtain inaccessible data”, but also “neutral criteria
for the initiation of investigative processes and even-handedness in approach to situations”.!*

In the discussions that took place in the working session during the 1986 ILA Con-
ference in Seoul, the interim report and its findings were overall quite favourably, at times even
enthusiastically,'"! received and assessed.'” This applied first and foremost also to the above-
mentioned idea, again quite vigorously argued for towards the end of the report,'® to include
in the Committee’s study also the phenomenon of de facto states of emergency;'* a conceptual
category that had previously been addressed and analysed for example by Nicole Questiaux in
her “Study of the Implications for Human Rights of Recent Developments Concerning Situ-
ations Known as States of Siege or Emergency” presented to the UN Commission on Human
Rights in July 1982.' The only issues that some participants expressed certain reservations or

96 Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-Second ILA Confer-
ence in Seoul in August 1986, 1987, 108 (112).

97 Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-Second ILA Confer-
ence in Seoul in August 1986, 1987, 108 (158); see also ibid., 161.

98 Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-Second ILA Confer-
ence in Seoul in August 1986, 1987, 108 (159-161).

99  Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-Second ILA Confer-
ence in Seoul in August 1986, 1987, 108 (159-160).

100 Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-Second ILA Confer-
ence in Seoul in August 1986, 1987, 108 (160).

101 See in this regard for example the statement by Mahoney, reprinted in: Report of the Sixty-Second ILA Conference in
Seoul in August 1986, 1987, 187 (192) (“This has been a fine example of what a Report should be and of the procedure
for the preparation of it.”); and the statement by Lord Wilberforce, ibid., 196-197 (“the Report was one of the finest ever
presented to an I.L.A. working session”).

102 See in this connection also the Committee on the Enforcement of Human Rights Resolution No. 1, reprinted in: Report
of the Sixty-Second ILA Conference in Seoul in August 1986, 1987, 19 (approving and appreciating the 1986 interim
report and even recommending that already this preliminary report should be forwarded to the respective international
governmental organizations as well as to NGOs “with a special interest in the topic”).

103 Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-Second ILA Confer-
ence in Seoul in August 1986, 1987, 108 (158) (“It would be shortsighted formalism to limit considerations to emergen-
cies officially declared in conformity with domestic legal provisions.”).

104 See for example the statement by Kaye Holloway, reprinted in: Report of the Sixty-Second ILA Conference in Seoul in
August 1986, 1987, 187 (193); as well as the statement by F. Ebrahim, ibid., 194.

105 United Nations Economic and Social Council, Commission on Human Rights, Question of the Human Rights of Per-
sons Subjected to any Form of Detention and Imprisonment, Study of the Implications for Human Rights of Recent
Developments Concerning Situations Known as States of Siege or Emergency, prepared by Nicole Questiaux, UN Doc.
E/CN.4/Sub.2/1982/15 of 27 July 1982, paras. 103 ef seq.
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suggested a modified approach to concerned the “very delicate” role played by NGOs in the
international system'* as well as the perceived desirability to also include economic, social
and cultural rights in the Committee’s future work program on states of emergency.'"’

II. 1988 ILA Conference in Warsaw

Originally, the Committee on the Enforcement of Human Rights envisioned to undertake du-
ring the subsequent period of 1986 to 1988 “selected case studies of several emergency situ-
ations” as well as to develop a “program for gathering comprehensive data on the legal and
factual details of states of emergency” intended to identify and assess “points of maximum
leverage” for inter-governmental and non-governmental monitoring bodies; a project that was
considered to be “indispensable to the formulation of informed and realistic final recommen-
dations for action by the ILA and relevant organizations and governments”.'”® However, a
lack of funding prevented the Committee from adopting this quite ambitious approach in the
following years.'” As a result, the second interim report on the project, again drafted by Rap-
porteur Hartman and presented at the next ILA Conference taking place in Warsaw in August
1988, confined itself to an analysis of four more specific issues.''’

Two of the topics deal with contemporary international developments and directly relate
to, as well as continue, the research focus on more practice-oriented issues already pursued in
the first interim report of 1986. This concerns on the one hand an “update” on the respective
processes and procedures in the realm of intergovernmental organizations by highlighting
some of the significant new developments that took place in their practice with regard to the
human rights implications of states of emergency in the reporting period of 1986 to 1988.""' On
the other hand, and again picking up on an analysis already started in the first interim report,'?
the 1988 report provides a more in-depth — and quite revealing, albeit most certainly inherently
“time bound” — assessment of the present and potential future role played by NGOs in monito-
ring human rights practices during states of emergency,'" thereby also specifically addressing
the position of three NGOs and their different policy approaches — the International Committee
of the Red Cross, the International Commission of Jurists as well as Amnesty International
— considered to “have played an especially important role respecting states of emergency”!'“.

At least equally noteworthy in the present context, already in light of the fact that they are

106 See the statement made by M. Milojevic, reprinted in: Report of the Sixty-Second ILA Conference in Seoul in August
1986, 1987, 187 (191).

107 See, e.g., the respective statement made by Soli J. Sorabjee, reprinted in: Report of the Sixty-Second ILA Conference in
Seoul in August 1986, 1987, 187 (194); and the statement by Paul J.L.M. de Waart, ibid., 196.

108 Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-Second ILA Confer-
ence in Seoul in August 1986, 1987, 108 (110).

109 See Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-Third ILA Confer-
ence in Warsaw in August 1988, 1988, 129 (130 and 178).

110 Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-Third ILA Conference
in Warsaw in August 1988, 1988, 129 (130-209).

111 Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-Third ILA Conference
in Warsaw in August 1988, 1988, 129 (130-143) (“Recent Developments in Intergovernmental Organizations™).

112 See Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-Second ILA Con-
ference in Seoul in August 1986, 1987, 108 (154-157).

113 Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-Third ILA Conference
in Warsaw in August 1988, 1988, 129 (159-177).

114 Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-Third ILA Conference
in Warsaw in August 1988, 1988, 129 (168).
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to a considerably lesser degree confined to their (by now) historical context, are the two other
sections of the 1988 report; both having in common that they address from a significantly more
abstract and systematic perspective overarching dogmatic questions related to human rights
in times of emergency. The first of these sections, and the one that likely deserves to be qua-
lified as the most important part of the whole 1988 interim report, bears witness to an attempt
by the Committee to develop a typology of states of emergency in order to enable respective
international actors to “treat states of emergency as a discrete phenomenon in the protection of
human rights”, thereby in particular also including the concept of de facto emergencies whose
relevance had already been stressed in the previous 1986 report as well as the subsequent dis-
cussion thereto during the working session of the ILA Conference in Seoul.!"

While recognizing that “each emergency or apparent emergency is factually unique, as
well as terribly complex and variable over time”, the 1988 report — with the obvious aim to
reduce also in this regard the existing factual and legal complexities by way of systemization'!®
— suggests a classification of the respective situations into five different types of emergencies; a
methodology that is not only supposed to provide a “useful analytical tool”, but also to assist in
the more practical task of “devising a monitoring scheme for IGOs and NGOs” concerning the
protection of human rights.""” The approach relies initially on two central factors for classifying
emergencies, namely “whether an emergency has been formally proclaimed or notified, and
whether actual conditions in the country constitute a serious public emergency, regardless of
the cause”. In addition, concerning those situations in which there are both no formal declara-
tions and no emergency conditions, the 1988 report suggests a further sub-categorization on
the basis of other factors.

1. Type 1: “Good” De Jure Emergency

Based on these methodological considerations,''® the first two types of emergencies have in
common that a formal proclamation of a public emergency — in case such a requirement exists
under respective international or domestic law — and/or, if applicable, a notification to the other
contracting parties under a respective human rights treaty have taken place. These situations
are referred to as de jure emergencies. Among them, type 1 is labelled “the ‘good’ de jure
emergency’’. The adjective “good” indicates that not only the formal, procedural obligations
are fulfilled, but indeed also the substantive requirement of actual conditions threatening the
life of the nation is met. Such type 1 states of emergency actually resemble the scenario en-
visioned — and legitimized — in the derogation clauses of the respective international human
rights agreements. Nevertheless, the 1988 report rightly emphasized that these findings should
not automatically lead to the conclusion of a comprehensive compliance with international
human rights obligations, considering the possibility — and indeed frequent occurrence in state

115 See Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-Third ILA Confer-
ence in Warsaw in August 1988, 1988, 129 (143-159). See thereto also, e.g., Fitzpatrick, Human Rights in Crisis — The
International System for Protecting Rights during States of Emergency, 7 et seq., with further references.

116 Generally on this underlying purpose pursued by approaches of systemization or categorization see, e.g., Luhmann,
Kolner Zeitschrift flir Soziologie und Sozialpsychologie 19 (1967), 615 (618 et seq.); as well as already Bruner/Good-
now/Austin, A Study of Thinking, 12 (“A first achievement of categorizing has already been discussed. By categorizing
as equivalent discriminable different events, the organism reduces the complexity of its environment.”) (emphasis in the
original).

117 Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-Third ILA Conference
in Warsaw in August 1988, 1988, 129 (144).

118 See in this connection also the quite helpful chart reprinted in: Report of the Committee on the Enforcement of Human
Rights, reprinted in: Report of the Sixty-Third ILA Conference in Warsaw in August 1988, 1988, 129 (145); as well as
in Fitzpatrick, Human Rights in Crisis — The International System for Protecting Rights during States of Emergency, 9.
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practice'” — of the government taking recourse to certain measure that are either not in confor-
mity with the principle of proportionality or with the legal limits stipulated by the recognition
of non-derogable human rights.'*

2. Type 2: “Bad” De Jure Emergency

Contrary to the (at least reasonably) “good” type 1 state of emergency, the second category
— pointly and consequently termed “the ‘bad’ de jure emergency” — is lacking the material
element of real and legally recognized emergency conditions, with a government which “out
of anti-democratic or self-interested motives, or in overreaction to modest stresses, imposes a
formal state of emergency in order to aggrandize extraordinary powers to itself even though
there is no objective threat to the life of the nation”. Although the existence of such a type 2
state of emergency is, in the opinion of the members of the Committee, “not a perfect predictor
of the severity of human rights abuses”, considering that in particular in countries under long-
prolonged formal emergencies the “specific human rights abuses may moderate over time”,
“bad” de jure emergencies most certainly have to be of primary concern for human rights mo-
nitors, already when bearing in mind that all emergency measures adopted are, due to a lack of
emergency conditions, “by definition disproportionate to the ‘exigencies’ of the situation”.!?!

3. Type 3: “Classic” De Facto Emergency

Contrary to the two de jure emergency scenarios mentioned above, all of the other three ca-
tegories have in common that there is currently no formal declaration and/or notification of a
public emergency in place; a feature that is captured by the joint qualification as de facto emer-
gencies. Thereby, the first of these situations — labelled as the “classic” de facto emergency,
distinguishes itself from the remaining two categories by the existence of actual emergency
conditions serious enough to justify the imposition of emergency measures. According to the
1988 report, these situations of classical de facto emergencies should, for the sake of systemi-
zation, again be subdivided into four distinct sub-types. The first of these sub-types is charac-
terized by the fact that, although an emergency situation exists, the government chooses, for
whatever reasons, to continue to operate on the basis of the normal legal regime both formally
and in practice. This scenario does not require heightened international scrutiny of human
rights conditions. Nevertheless, the Committee wisely and realistically adds that the primary
challenge in such a situation concerns the difficulty “to determine whether the government’s
claims to have preserved the normal legal order are truly credible”.

Second, another sub-type of classical de facto emergencies concerns a conflict or other
emergency situation where the country at issue imposes extraordinary measures by decree or
by imposing martial law without formally declaring a state of emergency; an approach that
“represents a departure from ordinary legality” and, already in light of this finding, deserves
closer scrutiny for the purposes of human rights monitoring. Third, there can be actual emer-
gency situations with, however, the “legal” regime in the respective country being “totally ad

119 See also Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-Third ILA
Conference in Warsaw in August 1988, 1988, 129 (147) (“One would be hard-pressed to cite a concrete instance of a de
jure emergency that fully complied with all relevant international standards.”).

120 Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-Third ILA Conference
in Warsaw in August 1988, 1988, 129 (146-147).

121 Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-Third ILA Conference
in Warsaw in August 1988, 1988, 129 (147-148).
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hoc”; a scenario of “lawless government” — something that today would probably be closely
related to the more recently conceptualized phenomenon of “failed states'?? — that unfortuna-
tely often entails the clear and present danger of “wide-spread and grave human rights abuses”.

Fourth, a state can be faced with an armed conflict or other actual emergency and choose —
instead of formally declaring or retaining a state of emergency, continuing to apply its normal
legal regime or ruling by decree — to respond by terminating its previous emergency regime
and/or amending its ordinary legal order by “incorporating harsh national security laws into
its ordinary legislation as an alternative to temporary emergency measures”. Such a situation
of what might be characterized as a formal circumvention of states of emergency or an escape
into alleged normalcy has — undoubtedly for valid reasons — been highlighted in the report as a
scenario where “special international concern remains justified” and thus, in the interest of an
effective protection of human rights, “should not lead to an easing of international scrutiny”.'*

4. Type 4: “Ambiguous or Potential” De Facto Emergency

Not infrequently somewhat related to the fourth sub-type of classical de facto emergencies
just mentioned, the fourth and fifth categories of states of emergency share with this type 3
classical de facto emergency the absence of any formal declaration and/or notification of a
state of emergency. However, they both “distinguish” themselves not only by lacking a formal
declaration, but also through the non-existence of actual emergency conditions, thus being
devoid of the substantive precondition to justify such a formal proclamation in the first place.

One of them is referred to in the 1988 report as the “ambiguous or potential” de facto
emergency. It is characterized by a “sudden shift in the scope of application of permanent,
‘ordinary’ internal security laws”; not infrequently legal regimes initially introduced already
by the former colonial power with the original aim of securing colonial hegemony over the
territory in question.'** Already in light of the findings that, first, the respective situations in
which these internal security regulations are suddenly more strictly applied do not amount to
emergencies threatening the life of the nation and that, second, “draconian internal security
laws in some countries may equal or exceed in severity other nations’ temporary emergency
measures”, it is undoubtedly true that these scenarios under the type 4 state of emergency call
for an intensified international human rights monitoring. Nevertheless, it is also rightly recog-
nized in the 1988 report that a methodological approach that classifies “every nation with harsh
security laws as being under a permanent state of emergency would drain the concept of all
meaning”. Consequently, the Committee submits that “the most pertinent distinguishing fac-
tor” between an “ambiguous or potential” de facto emergency and other countries with harsh
security laws “would seem to be the scope or severity of application of internal security laws”.
Therefore, where “the shift in government behavior is sharp enough, human rights monitors
should treat the altered situation as a functional emergency”; a yardstick whose application in

122 Generally on the phenomenon of failed states see for example Geifs, German Yearbook of International Law 47 (2004),
457 et seq., with further references.

123 Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-Third ILA Conference
in Warsaw in August 1988, 1988, 129 (148-151).

124 On the allegedly different cultural background of this steering approach see Report of the Committee on the Enforce-
ment of Human Rights, reprinted in: Report of the Sixty-Third ILA Conference in Warsaw in August 1988, 1988, 129
(153) (“Unlike the Latin American nations, however, these Commonwealth nations are not as culturally conditioned to
resort to a formal emergency when danger threatens or is perceived. The former British colonies have a choice between
imposing a formal emergency under their [newly adopted written] constitutions or simply extending the scope of their
‘permanent’ internal security laws.”).
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practice obviously requires an assessment “on a case-by-case basis”.'*

5. Type 5: “Institutionalized” De Facto Emergency

The fifth and final category of states of emergency — said to be bearing some resemblance to
the concept of “complex states of emergency” introduced by Nicole Questiaux in her “Study
of the Implications for Human Rights of Recent Developments Concerning Situations Known
as States of Siege or Emergency” presented to the UN Commission on Human Rights in July
198212¢ — is characterized by the ILA as “institutionalized” emergencies. This label refers to
situations in which a government — for example in order to seek to escape from stricter forms
of international scrutiny triggered by a recourse to formal emergency powers — decides to end
and abandon a previously declared “formal state of emergency in favor of incorporating similar
powers and provisions into its ordinary legislation”.

Considering the fact that these scenarios are characterized by a lack of actual emergency
conditions, “the superficial lifting of the formal emergency” and a “government’s cynicism
by continuing to treat the situation the same as before” as far as the application of legal rules
are concerned,'?’ also the category of institutionalized emergencies most certainly require an
intensified human rights monitoring. However, in the same way as with regard to the type 4
“ambiguous or potential” de facto emergencies, the question — and considerable challenge —
arises how to distinguish this type 5 “institutionalized” de facto emergencies from states enga-
ging in what is referred to in the report as “ordinary” repression and violations of human rights
outside the context of states of emergency'?® with the 1988 report again suggesting “the scope
and severity of application of [...] ‘ordinary’ security laws” as the “key factor” and thus “sub-
ject again to imprecise, case-by-case judgements of the necessary quantum of repression”.'*

125 Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-Third ILA Conference
in Warsaw in August 1988, 1988, 129 (151-156).

126 United Nations Economic and Social Council, Commission on Human Rights, Question of the Human Rights of Per-
sons Subjected to any Form of Detention and Imprisonment, Study of the Implications for Human Rights of Recent
Developments Concerning Situations Known as States of Siege or Emergency, prepared by Nicole Questiaux, UN Doc.
E/CN.4/Sub.2/1982/15 of 27 July 1982, paras. 118 et seq.

127 For respective examples see Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the
Sixty-Third ILA Conference in Warsaw in August 1988, 1988, 129 (156-157) (“Taiwan and Paraguay present examples
of the ‘institutionalized’ emergency scenario. In each case, a long-prolonged formal emergency was lifted after many
years of public pressure criticizing the regime for maintaining a ‘bad’ de jure emergency. Before these emergencies
were terminated, however, numerous changes were made in the ‘ordinary’ laws of both nations to permit the regime to
exercise equivalent control over its political opponents and essentially to maintain the status quo.”) (emphases in the
original).

128 This situation of “ordinary” repression is referred to in the 1988 report as a sixth category and also contrasted with a
seventh and preferred type of situations called “ordinary legality” with the aim of the human rights monitoring process
as a whole” being first and foremost “to move as many states out of the other [six] categories and into this [seventh]
one.” See thereto Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the Six-
ty-Third ILA Conference in Warsaw in August 1988, 1988, 129 (158-159).

129 See thereto as well as generally on type 5 “institutionalized” emergencies: Report of the Committee on the Enforcement
of Human Rights, reprinted in: Report of the Sixty-Third ILA Conference in Warsaw in August 1988, 1988, 129 (156-
158).
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The fourth and final section of the 1988 report,'*° again addressing from a more abstract
and systematic perspective overarching dogmatic questions related to human rights in times of
emergency, deals with two general issues considered by the Committee to be of central rele-
vance for the justification and success of the larger research project on gathering comprehensi-
ve data on the legal and factual details of states of emergency as well as the respective patterns
of government behaviour as originally envisioned to be undertaken already in the previous two
years and now foreseen as the main task in the program of action for the coming two years of
1988 to 1990."! The first of these two topics concerns the question — already raised in the 1986
first interim report'** and in fact underlying the whole effort to develop a typology of states of
emergencies as outlined above — whether states of emergency are really “an identifiable and
discrete phenomenon” that merit separate attention and analysis by practitioners and scholars.
Following a quite informative and enlightening assessment, the 1988 report identifies as the
central “underlying scheme that explains the inclusion of otherwise disparate situations into
the definition of states of emergency [...] the continuing existence of some benchmark of
‘normalcy’ under which rights would receive greater protection than under the emergency”.'*?

While this benchmark of “normalcy” provides, in the opinion of the Committee, a useful
factor to distinguish states of emergency from other situations, the second issue addressed in
this final part of the 1988 report concerns the question of whether this — initially merely ab-
stract and theoretical — possibility to identify states of emergency as a separate phenomenon
should also be considered of practical relevance, in particular as far as the principled need for
a heightened scrutiny of such scenarios on the side of international human rights monitors is
concerned. On the basis of once again a rather instructive evaluation, the Committee comes
to the conclusion that — although the “correlation between emergency measures and severity
of rights abuse is not necessarily a strong one”'** — there is indeed something “inherently un-
desirable from a human rights viewpoint” in the existence of de jure emergencies in particular,
namely the presence of “an undesirable message” underlying the invocation of emergency
powers. Bearing in mind that every emergency “involves a trade-off between state security
and respect for fundamental rights”, declaring a state of emergency always, at least implicitly,
also conveys the in principle undesirable — and thus only under very exceptional factual cir-
cumstances tolerable — message that a certain country does not grant a very high priority to the
respect for human rights, at the time of declaration. Therefore, “even emergencies which do
not involve heightened abuse present a challenge to the promotion of respect for fundamental
rights”, which indicates also in practice a principled need for intensified international human

130 Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-Third ILA Conference
in Warsaw in August 1988, 1988, 129 (177-186).

131 Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-Third ILA Conference
in Warsaw in August 1988, 1988, 129 (178 and 186).

132 See Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-Second ILA Con-
ference in Seoul in August 1986, 1987, 108 (158) (“Greater thought should be devoted to the question whether there is
something inherent in the nature of states of emergency which merits the special attention of human rights bodies, or
whether states of emergency are of interest only because empirically linked to massive violations of human rights.”).

133 Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-Third ILA Conference
in Warsaw in August 1988, 1988, 129 (181); for a further explanation see also ibid., 181 (“For instance, in the long-pro-
longed ‘bad’ de jure emergency, there will usually be some long-dormant constitutional provisions that set forth such
‘normalcy’, even though in fact the emergency restrictions have become the norm. In the contrasting ‘ambiguous or
potential’ de facto emergency, where a government suddenly cracks down on its opponents under permanent national
security legislation, the benchmark of ‘normalcy’ is provided by the pre-existing factual circumstances, in which rights
were in practice more widely respected by the government. Situations excluded from the definition, in contrast, lack
this benchmark.”).

134 Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-Third ILA Conference
in Warsaw in August 1988, 1988, 129 (185).
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rights monitoring.'*

During the debates in the working session of the 1988 ILA Conference in Warsaw, many
speakers applauded the Committee and its Rapporteur for the comprehensive and thoughtful
second interim report.'** The main issue that some participants — expectedly — were not entirely
comfortable with concerned specific questions related to the typology of states of emergency
and in particular some aspects thereof.'*” Furthermore, indicating that the occupation of the
Committee with the topic of human rights in times of emergency is approaching its final phase,
Chairman Richard B. Lillich announced during the working session that the final report on the
subject would be presented on the occasion of the next ILA Conference and that “the Execu-
tive Council has authorized the Committee, looking to the completion of its work on states of
emergency, to undertake a study of the status and implementation of the Universal Declaration
of Human Rights”."

II1. 1990 ILA Conference in Broadbeach, Queensland

The expectations — or at least hopes — that sufficient external financial support for the case
studies as well as in particular the ambitious comprehensive data-gathering project on states
of emergency, originally considered to be “indispensable to the formulation of informed and
realistic final recommendations for action by the ILA”,'* could be obtained following the 1988
ILA Conference in Warsaw were unfortunately not met — or fulfilled — by reality. In fact, little
is known from the official ILA documents about the activities undertaken by the Committee on
this issue in the subsequent two years. The overall remarkably brief 1990 final report presented
by the Committee at the next ILA Conference held at Broadbeach, Queensland in August 1990
is conspicuously silent on this question and its context. It seems not too far-fetched to assume,
albeit most certainly remaining speculative, that a certain degree of frustration resulting from
unsuccessful fundraising efforts as well as the realization of the research project soon coming
to an end without the working program being completed might have contributed to a certain
“research fatigue” on the part of some relevant actors. Nevertheless, but that is again purely
speculative, there was apparently also the perception, initially in particular on the side of the
Rapporteur Fitzpatrick, formerly Hartman, that a research project that the Committee has
dealt with that intensively for a comparatively long period of time does not deserve the fate of
simply “withering away”.

And it might very well have been first and foremost also for this reason that she drafted and

135 Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-Third ILA Confer-
ence in Warsaw in August 1988, 1988, 129 (181-186); see also specifically ibid., 185 (“a special focus upon states of
emergency can be justified as part of a general effort to increase the priority of rights observance in the calculations of
governments’ self-interest”).

136 See in this regard also the 1988 Committee on the Enforcement of Human Rights Resolution, reprinted in: Report of the
Sixty-Third ILA Conference in Warsaw in August 1988, 1988, 14-15.

137 See for example the statement by Soli J. Sorabjee, reprinted in: Report of the Sixty-Third ILA Conference in Warsaw in
August 1988, 1988, 210 (211); as well as the statement by Vojin Dimitrijevic, ibid., 215-216.

138 Statement by Richard B. Lillich, reprinted in: Report of the Sixty-Third ILA Conference in Warsaw in August 1988,
1988, 210.

139 Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of the Sixty-Second ILA Confer-
ence in Seoul in August 1986, 1987, 108 (110); see also still in this regard Report of the Committee on the Enforcement
of Human Rights, reprinted in: Report of the Sixty-Third ILA Conference in Warsaw in August 1988, 1988, 129 (130)
(“The need remains for a comprehensive data-gathering project of this kind before final conclusions can be drawn

[...]7).
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proposed!*’ the 1990 Queensland Guidelines for Bodies Monitoring Respect for Human Rights
during States of Emergency, in order to complement the 1984 Paris Minimum Standards,'"!
possibly also with the intention to provide for the overall “symmetry” of the decade-long ILA
research project as a whole. The 1990 report explains that the Guidelines, totalling twenty-two
individual recommendations in number, are “organized according to the differing functions
discharged by the bodies to whom they are addressed”. Among them are, first, treaty imple-
mentation bodies with the Guidelines again distinguishing between bodies tasked with the
implementation of human rights treaties containing explicit derogation clauses and those insti-
tutional configurations that are set up to enforce respective international agreements that do not
stipulate such provisions. The second part of the Guidelines is addressed to charter organs and
subsidiary bodies of IOGs with a particular competence in the realm of human rights. Finally,
guidelines No. 19 to 22 deal with the functions exercised by NGOs.!'*

Contrary to the 1984 Paris Minimum Standards,'* however, there is no indication in the
official ILA documents that the structure and content of the 1990 Queensland Guidelines have
ever been subject to a discussion by the Committee members prior to the 1990 ILA Con-
ference. Rather, it seems quite plausible that this document has been proposed and introduced
only at relatively short notice.'* Although a number of suggestions for changes and additions
to the Draft Guidelines were made during the working session at the Conference,'** the stee-
ring instrument was ultimately — and comparatively quickly — adopted without a single modi-
fication and “without dissent” at the proposal of Justice Purvis during the working session'#
and subsequently approved by the ILA on 25 August 1990 through its 1990 Resolution on the
Enforcement of Human Rights Law.!'¥

140 See thereto Committee on the Enforcement of Human Rights Law, Final Report on Monitoring and States of Emer-
gency: Guidelines for Bodies Monitoring Respect for Human Rights during States of Emergency, reprinted in: Report
of the Sixty-Fourth ILA Conference in Broadbeach, Queensland in August 1990, 1991, 229-230.

141 See also Committee on the Enforcement of Human Rights Law, Final Report on Monitoring and States of Emergency:
Guidelines for Bodies Monitoring Respect for Human Rights during States of Emergency, reprinted in: Report of the
Sixty-Fourth ILA Conference in Broadbeach, Queensland in August 1990, 1991, 229 (230) (“The Guidelines will serve
as a complement to the Paris Minimum Standards [...].”); as well as Lillich, American Journal of International Law 85
(1991), 716.

142 The 1990 Queensland Guidelines are reprinted in: Committee on the Enforcement of Human Rights Law, Final Report
on Monitoring and States of Emergency: Guidelines for Bodies Monitoring Respect for Human Rights during States
of Emergency, reprinted in: Report of the Sixty-Fourth ILA Conference in Broadbeach, Queensland in August 1990,
1991, 229 (232-236); as well as, inter alia, in: Lillich, American Journal of International Law 85 (1991), 716 (717-720).
For an exegesis of this document and its related context subsequently undertaken by the Rapporteur and author of the
Guidelines see Fitzpatrick, Human Rights in Crisis — The International System for Protecting Rights during States of
Emergency, 1994.

143 On the considerably longer drafting history of the 1984 Paris Minimum Standards see already supra under B.

144 See in this connection for example the remarks by the Chairman of the Committee, Richard B. Lillich, at the beginning
of the working session, reprinted in: Report of the Sixty-Fourth ILA Conference in Broadbeach, Queensland in August
1990, 1991, 237 (240) (““[...] the discussion would be divided into two parts. First, the Committee wished to have a full
discussion on the Guidelines in order that they could be considered for approval by the Council.”).

145 See for example the statement by H. Corell, reprinted in: Report of the Sixty-Fourth ILA Conference in Broadbeach,
Queensland in August 1990, 1991, 237 (246); the statement by J. Anand, reprinted in: Report of the Sixty-Fourth ILA
Conference in Broadbeach, Queensland in August 1990, 1991, 237 (247); as well as the statement by C. Soriano,
reprinted in: Report of the Sixty-Fourth ILA Conference in Broadbeach, Queensland in August 1990, 1991, 237 (247).

146 See Report of the Sixty-Fourth ILA Conference in Broadbeach, Queensland in August 1990, 1991, 237 (247).

147 The resolution is reprinted in: Report of the Sixty-Fourth ILA Conference in Broadbeach, Queensland in August 1990,
1991, 12-13.
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D. What Remains?
Some Thoughts on the Continued Relevance of the ILA’s

Previous Work on Human Rights in Times of Emergency
in the 1980s

Viewed in retrospect, the efforts undertaken by the ILA in the 1980s to analyse and address
the topic of human rights in times of emergency have, somewhat expectedly, not been able
to provide a solution to all of the practical and theoretical challenges arising in connection
with this still as of today very topical issue. This is, to mention but one important example,
already illustrated by the formation of the current ILA Committee on Human Rights in Times
of Emergency in May 2017 as well as the underlying reasoning that led to this establishment.
In addition, and closely connected, the ILA’s previous work and achievements in the 1980s
have most certainly not ended the respective discussions. It is well-known that the scholarly
assessments and debates continue up to this day.!*® That said, the question of what remains of
the respective work undertaken by the ILA between 1979 and 1990 obviously arises. Are there
any notable findings, standards and/or concepts that are still relevant in addressing the ongoing
or new challenges and thus deserve to be taken into account in the present and future work of
the current ILA Committee on Human Rights in Times of Emergency?

It goes almost without saying and thus hardly needs to be mentioned that it will not be
possible to provide a comprehensive and definitive assessment of these questions in the course
of our contribution, already in light of the fact that such an undertaking first and foremost
also requires a more in-depth identification and evaluation of the current challenges arising in
connection with the issue of human rights and emergencies; a task that is precisely one of the
central aims of the current and future work of the present ILA Committee as a whole. More-
over, it is surely and ultimately a decision to be taken — preferably on an informed basis — by
the current ILA Committee and all of its members whether, and in the affirmative to what
extent, the work previously done in the 1980s is still relevant for their ongoing research activi-
ties. In light of these findings, one of the main tasks of the present authors was and is to assist
the Committee members by attempting to provide this informed basis by summarizing and
structuring the previous and extensive ILA work on this issue as well as its main background
and context.

Nevertheless, in order to also provide some additional — and to a certain extent subjective
— guidance and ideas as to the decisions to be taken in this regard by our Committee, we also
intend to present some thoughts, no more than that, on the question as to the possible continued
significance of the ILA’s previous work on this issue as well as, more broadly, on the lessons
potentially to be learned from these activities for the work of the current ILA Committee.

To begin with, the two practice-oriented steering documents that emerged as a result of
ILA’s previous work, the 1984 Paris Minimum Standards as well as the 1990 Queensland
Guidelines, do not appear — at least according to our perception based on a cursory evalua-
tion — to have exercised a significant or even decisive influence on the subsequent practice and
scholarly discussions on this issue. Most certainly, they — as well as the ILA’s previous work

148 See, e.g., more recently Kadelbach/Roth-Isigkeit, Nordic Journal of International Law 86 (2017), 275 et seq.; Yordan
Nugraha, International Journal of Human Rights 22 (2018), 194 et seq.; Polzin, Heidelberg Journal of International
Law 78 (2018), 635 et seq.; Spieker, Heidelberg Journal of International Law 79 (2019), 155 et seq.; Mariniello, Ger-
man Law Journal 20 (2019), 46 et seq.
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more generally — are occasionally referred to and addressed in the legal literature.'* However,
there seem to be for example relatively few more comprehensive assessments of these docu-
ments.'*° This applies in particular to the 1990 Queensland Guidelines. Moreover, it is rather
telling that the two probably by far most detailed descriptions and analyses of the 1984 Paris
Minimum Standards and the 1990 Queensland Guidelines, including the activities of the ILA
leading to the adoption of these instruments, were published by authors that happened to be, to
say the least, considerably involved in the drafting of these documents, namely the Chairman
of the Sub-Committee on the Study of Regional Problems in the Implementation of Human
Rights, Subrata Roy Chowdhury,”" and the Rapporteur of the Committee on the Enforcement
of Human Rights, Joan F. Hartman.'

In light of these findings, it seems appropriate for the members of the current ILA Commit-
tee — in case the decision should be taken to draft a new set of guidelines on this issue — to, first,
bear in mind the importance of subsequent dissemination and promotion activities'>* as well
as, second, to potentially adjust their expectations concerning the subsequent impact of such
documents in practice and scholarly discussions. In order to ensure the future utility of any de-
riving documents, the authors would like to draw the Committee’s attention to the importance
of considering — and adapting accordingly their suggestions — to the new developments and
realities on the ground, such as the proliferation of NGOs in the last decades, the effect of the
increased use of technology in the exchange of information and the continuously increasing
use of social media platforms as a source of information on current affairs, including global
emergencies.

In part, this more limited attention subsequently paid to the 1984 Paris Minimum Stan-
dards and the 1990 Queensland Guidelines might very well also to a certain extent be the result
of certain flaws in the drafting and content of these documents. This applies in particular to the
1990 Queensland Guidelines. For example, it appears questionable whether the detailed refe-
rence to an individual initiative undertaken in the second half of the 1980s included in the 1990
Queensland Guidelines'* can be considered as a suitable approach for a steering instrument
that is in principle intended to serve as a guiding document for a number of years and decades
to come. Moreover, to mention but one more example, the recommendation stipulated in para-
graph 9 of the 1990 Queensland Guidelines that treaty implementation bodies with authority to
issue general interpretations or advisory opinions should make “creative” use of this authority
“to inform the states parties of their obligations under derogation clauses” is for a variety of
dogmatic reasons surely not likely to be universally welcomed by treaty parties and scholars

149 See for example Orad, Human Rights in States of Emergency in International Law, 30-31.

150 With regard to the 1984 Paris Minimum Standards see, e.g., Ghandhi, German Yearbook of International Law 32
(1989), 323 (345 et seq.); as well as, primarily from an overarching perspective of critical legal studies, Carty, in:
Campbell/Goldberg/McLean/Mullen (eds.), Human Rights: From Rhetoric to Reality, 60 ef seq. On the last-mentioned
contribution see also already the comments by Rapporteur Hartman in: Report of the Committee on the Enforcement of
Human Rights, reprinted in: Report of the Sixty-Third ILA Conference in Warsaw in August 1988, 1988, 129 (182).

151 Chowdhury, Rule of Law in a State of Emergency — The Paris Minimum Standards of Human Rights Norms in a State
of Emergency, 1989.

152 Fitzpatrick, Human Rights in Crisis — The International System for Protecting Rights during States of Emergency,
1994.

153 On the importance of such activities see also in the context of ILA’s previous work on the issue of human rights in times
of emergency for example already the comments made by K. Hossein and Richard B. Lillich, reprinted in: Report of the
Sixty-Fourth ILA Conference in Broadbeach, Queensland in August 1990, 1991, 237 (241-242).

154 See Paragraph 18 of the 1990 Queensland Guidelines, reprinted in: Lillich, American Journal of International Law 85
(1991), 716 (719) (“Initiatives such as that undertaken by the Sub-Committee on the Prevention of Discrimination and
Protection of Minorities of the United Nations Commission on Human Rights under the Economic and Social Council
resolution 1985/37, to authorize a Special Rapporteur on States of Emergency, deserve high praise and adequate sup-
port services. The following aspects of the Special Rapporteur’s programme of work in particular represent a positive
model for such undertakings. [...].”).
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of public international law alike.

That said, there are in the opinion of the present authors undoubtedly a number of aspects
and dogmatic ideas to be found in the previous work of the ILA undertaken in the 1980s on
the issue of human rights in times of emergency that the members of the present [ILA Com-
mittee are well-advised to at least take into account and consider in the course of their current
research activities and discussions. Aside from more general questions such as those related to
the necessary or typical characteristics of states of emergency, whose new answers might also
benefit from looking back to the respective old ILA discussions from the 1980s, this finding
holds true for example for the quite detailed recommendations included in Section A, para-
graphs 2 et seq. and Section B, paragraphs 3 et seq. of the 1984 Paris Minimum Standards (and
the respective commentaries thereto'*) concerning the domestic legislative and constitutional
design of procedures applying to states of emergency, in particular the continued important
role preferably to be played by the legislative and judicial branch;'*® recommendations that
have already previously been characterized for example as quite notable “additional and signi-
ficant safeguard[s] against the usurpation of an untrammeled power by the executive” in such
situations'>” and most certainly continue to pose a considerable challenge until this very day.

In addition, the innovate conceptual ideas developed and described by the ILA Commit-
tee in the second phase of its previous work relating to the phenomenon of de facto states of
emergency,'*® irrespective of whether one considers the respective classification approach in its
entirety to be convincing, should surely also be regarded in principle as an important guiding
concept for the present work of the current ILA Committee.

Finally, also the ongoing task of identifying and concretizing non-derogable human rights
beyond the individual legal entitlements listed in Article 4 (2) of the 1966 International Co-
venant on Civil and Political Rights, Article 27 (2) of the 1969 American Convention on Hu-
man Rights as well as in Article 15 (2) of the 1950 European Convention on Human Rights and
in a number of additional protocols to this treaty,'* constituting an important part also of the
work of the current ILA Committee on Human Rights in Times of Emergency, can and should
clearly benefit, among others, from the quite comprehensive list of respective human rights
stipulated in Section C of the 1984 Paris Minimum Standards and the related commentaries.'®

155 On the related commentaries see Report of the Committee on the Enforcement of Human Rights, reprinted in: Report of
the Sixty-First ILA Conference in Paris in August/September 1984, 1985, 56 (59-71).

156 See the respective sections of the 1984 Paris Minimum Standards, reprinted in: Li/lich, American Journal of Interna-
tional Law 79 (1985), 1072 (1073-1075).

157 See Ghandhi, German Yearbook of International Law 32 (1989), 323 (346).

158 See thereto already supra under C.I1.

159 See generally thereto also, e.g., CCPR General Comment No. 29: Article 4: Derogations during a State of Emergency,
adopted at the Seventy-Second Session of the Human Rights Committee on 31 August 2001, CCPR/C/21/Rev.1/
Add.11, General Comment No. 29, para. 11; Office of the High Commissioner for Human Rights/International Bar
Association, Human Rights in the Administration of Justice: A Manual on Human Rights for Judges, Prosecutors and
Lawyers, 2003, Chapter 16, 831 et seq.

160 Concerning the commentaries see Report of the Committee on the Enforcement of Human Rights, reprinted in: Report
of the Sixty-First ILA Conference in Paris in August/September 1984, 1985, 56 (71-96).
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