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Abstract: In the absence of effective judicial remediation mechanisms after business-related
human rights violations, companies themselves are expected to establish remediation procedures
for affected victims and communities. This is a challenge for both companies and victims since
comprehensive company-based grievance mechanisms (CGM) are currently missing. In this pa-
per we explore how companies can provide effective remediation after human rights violations.
Accordingly, we critically assess two different approaches to conflict resolution, Alternative
Dispute Resolution (ADR) and Restorative Justice (RJ), for their potential to provide dialogue-
based, non-judicial remediation. We argue that remedy through agreement-driven ADR mech-
anisms risks marginalizing the interests and concerns of victims and affected community mem-
bers, particularly in weak institutional contexts. Hence, we develop a dialogue-driven frame-
work for corporate remediation of human rights violations grounded on RJ principles. This re-
storative framework provides a comprehensive CGM that focuses on the harms and needs of
victims and aims at restoring justice through restorative dialogue. Based on a prompt discovery
and a thorough investigation of the grievance, companies should design and prepare the reme-
diation process together with victims, offenders and affected community members. Through
restorative dialogue with the affected parties about the circumstances and impacts of the wrong-
doing, companies can repair the harm, regain legitimacy amongst stakeholders as well as trans-

form their business practices to avoid future human rights violations.



Introduction

Over the past years, multinational corporations (MNCs) have increasingly been called upon to
engage with human rights issues in a proactive manner (Baumann-Pauly et al. 2017; Baumann-
Pauly and Nolan 2016). The UN Guiding Principles on Business and Human Rights (UNGP)
expect both states and businesses to address adverse human rights impacts on people and com-
munities after they occur (United Nations 2011). Accordingly, a corporation’s responsibility to
respect human rights includes the provision of effective remedies in the aftermath of corporate
wrongdoing. The demand for expanding responsibility in terms of remedy is echoed in the busi-
ness ethics discourse (Muchlinski 2012; Wettstein 2015; Mena et al. 2010). If companies “fail
to comply, the remedies need to be made available to the victims of illegal business practice”
(Arnold 2010, p. 380). Companies are called upon to use their “managerial tools” (Cragg 2012,
p. 20) as well as “power and influence” (Wettstein 2012, p. 39) in order to take the necessary
steps in the aftermath of human rights violations.

The right to remedy after human rights violations is a core element of fundamental human
rights instruments. However, there are no binding international human rights regimes making
MNC:s legally liable to remediate human rights violations—particularly in regions with a weak
rule of law within the national governments (Schrempf-Stirling and Wettstein 2017). States fre-
quently fall short on providing effective judicial remedies making “access to justice for victims
exceptionally difficult and frequently impossible” (Skinner et al. 2013, p. 90). This leads to
MNCs “turning a blind eye” (Muchlinski 2012, p. 157) and responding defensively when things
go wrong. If provided at all, remedies are often insufficient and victims and communities strug-
gle to access remedy and justice (OHCHR 2019; OECD Watch 2015). MNCs often avoid direct
confrontations with victims and fail to listen to their concerns and needs (Murphy and Vives

2013; Balaton-Chrimes and Haines 2017).



Although the UNGP give the right to remedy more attention and substance than previous
policy frameworks, it remains a general orientation with unspecific principles and much room
for interpretation (Wettstein 2015). The vague language and the lack of clarity, in both content
and scope, are especially apparent in the third part of the framework (McPhail and Ferguson
2016). Consequently, “access to remedy” is often described as the “forgotten pillar” (Rees and
Davis 2016) or the “weak point in the Guiding Principles” (UN Forum on Business and Human
Rights 2016, 2017) due to its immature implementation or even irrelevance in the business
world. Therefore, the Office of the UN High Commissioner for Human Rights (OHCHR) re-
cently launched the third phase of the so called “Accountability and Remedy Project” that fo-
cuses on the exploration of effective non-State-based grievance mechanisms (OHCHR 2018).

Currently, little is known about how MNCs can implement appropriate grievance mecha-
nisms for human rights violations at the organizational level (Zagelmeyer et al. 2018). The few
existing studies on remediation processes by companies in the context of human rights abuses
stress the need for further research into more inclusive, just and empowering remediation mech-
anisms (Balaton-Chrimes and Haines 2015, 2017; Knuckey and Jenkin 2015). In addition, the
database of corporate disclosures provided by the UNGP Reporting Framework (2018) shows a
lack of comprehensive understanding on how to provide effective remedies across all industry
sectors. Therefore, there is an urgent need for developing and implementing comprehensive and
legitimate business processes that enable companies to take responsibility in providing remedy
for human rights violations (Ruggie 2013).

This paper addresses this research gap by exploring how companies can provide effective
remedies after human rights violations. Accordingly, two different non-judicial, dialogue-based
resolution mechanisms, Alternative Dispute Resolution (ADR) and Restorative Justice (RJ), are

discussed in terms of their suitability in the context of corporate-related human rights abuses.

-4 -



Based on a critical analysis involving both normative and empirical insights, we argue that rem-
edy through ADR risks trivializing the remedial dimension of human rights conflicts and falls
short in building capacity and leverage for victims and communities as well as on finding long-
term solutions to human rights issues. Hence, we propose RJ as a holistic and dialogue-based
resolution mechanism that aims at restoring a situation of injustice (Goodstein and Butterfield
2010; Johnstone and van Ness 2011; Braithwaite 2002). Restorative remediation is a platform
for communication, dialogue and participation with the aim to collectively handle the wrongdo-
ing.

Furthermore, this paper provides a framework for corporate remediation that respects the
UNGP’s requirements for remedy through a four-stage procedure based on RJ principles. This
framework provides guidance for a comprehensive resolution process integrated into an overall
company-based grievance mechanism (CGM) of an MNC. Starting with the discovery of ad-
verse human rights impacts through appropriate monitoring mechanisms, companies then in-
vestigate the circumstances of the harm by engaging with victims and alleged offenders as well
as affected community members within the stage of process design & preparation. Having se-
cured the willingness by the affected parties to participate as well as having appointed an inde-
pendent and trained facilitator, companies then are able to proceed to the stage of restorative
dialogue. In this stage, the affected parties engage in a joint dialogue about what happened, how
it affected them and how amends can be made. Essential elements of this dialogue are sincere
and open disclosure of important information, apology as an acknowledgement of the wrong-
doing and finding an agreement regarding resolution that contains specific remedies, such as
financial compensation, community service or a list of specific internal measures of the com-
pany to prevent future harm. On this basis, companies can then transition into the reintegration

phase where they regain the trust of affected stakeholders over time through demonstrating that
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the terms of the agreement have been implemented and lessons have been learnt by the com-
pany.

The RJ framework for corporate remediation contributes to more clarity in terms of pos-
sible remedial actions that can be taken by MNCs in the aftermath of corporate wrongdoing.
Although remediation depends on the specific context of human rights abuses and cannot always
be conducted comprehensively, RJ applied by companies can be seen as an important step in
taking serious responsibility in the aftermath of human rights violations. It represents a promis-
ing approach in human rights conflicts enabling MNCs to take a proactive role when things go
wrong. Hence, the restorative framework for corporate remediation contributes to the discourse
about companies’ positive duties to protect human rights (Kolstad 2012; Wettstein 2012, 2015),
arguing that companies should take a proactive role in the reconstruction and improvement of
justice (Goodstein and Butterfield 2010; Mena et al. 2010; Murphy and Vives 2013). Moreover,
restorative remediation as an integral part of the overall CGM is a substantial approach to meet
the UNGP effectiveness criteria for non-judicial grievance mechanisms (United Nations 2011;
Thompson 2017).

This paper proceeds as follows. First, we elaborate on the responsibility of corporations
to provide remedy for human rights violations. Then we describe and critically assess remedia-
tion through ADR as currently the most popular approach to remedy. On this basis, we then
introduce the concept of RJ in detail by elucidating its principles and processes. Next, we de-
velop a framework for restorative remediation of corporate human rights abuses by integrating
theoretical insights on RJ and organizational reintegration with practical insights from two re-
cently implemented company-based remediation mechanisms of the Canadian gold mining cor-
poration Barrick Gold. We conclude our paper by discussing limitations, contributions and di-

rections for future research that our framework provides.



Corporate Remediation of Human Rights Violations — The State of the Debate
The fact that MNCs are adversely involved in “the full range of human rights” (United Nations
2008b, p. 2) around the world has sparked a lively debate in the literature about the scope of
responsibility of MNCs (Fasterling and Demuijnck 2013; Wettstein 2015). Although states have
the primary obligation to protect human rights, companies should also be held accountable for
infringing on and abusing human rights through direct as well as indirect involvement (Cragg
et al. 2012; Wettstein 2012). Since the protection of individuals and communities against cor-
porate-related human rights harm is not legally enforceable on a global scale (Schrempf-Stirling
and Wettstein 2017; Skinner et al. 2013), the United Nations (UN) and other international or-
ganizations attempt to get human rights obligations into companies’ radar systems with the help
of “soft law” instruments. These instruments are “not legally binding and do not have any en-
forcement mechanisms but (...) aim to establish principles and standards of good practice” (Par-
iotti 2009, p. 145). Through voluntary engagement and self-commitment, corporations should
implement policies and processes to include human rights responsibilities in their daily business
operations.

The policy framework with the “most substantial normative content” (Arnold 2010,
p. 377) as well as the highest level of operational details are the UNGP. The framework eluci-
dates the duty of states to protect against human rights abuses, corporations’ responsibility to
respect human rights and the need for effective access to remedies after human rights violations

through state-based as well as non-state based mechanisms (United Nations 2011). Companies



should implement a so called “operational-level grievance mechanism” which describes a rou-
tinized process combining a channel to raise concerns, investigate and evaluate harmful events
and enable remediation to those who are impacted by adverse treatment of human rights. Hence,
according to the UNGP, remedy is constituted by a process of providing access for grievances
to be made regarding human rights abuses and by substantive outcomes that counteract and offer

restorations for the harms done (United Nations 2012, p. 7).

Remediation through Alternative Dispute Resolution — Assessing the Status Quo

By attempting to provide an adequate reaction to human rights allegations, MNCs apply conflict
resolution techniques that can be attributed to the generic concept of Alternative Dispute Reso-
lution (ADR). ADR refers to various techniques for dispute settling that involve the active en-
gagement of the disputing parties. ADR is an umbrella term for many different agreement-ori-
ented alternative procedures to litigation that emerged in the last four decades. The most com-
monly practiced types are negotiation, mediation and arbitration. Negotiation is an unfacilitated
form of dispute resolution. The opposed parties “directly and voluntarily exchange information
forth and back, until the decision-maker makes his final decision” (Goltsman et al. 2009,
p. 1398). Due to its flexible and informal character, negotiation is practiced at the individual,
institutional, national and international level of dispute. In most cases, settling a dispute through
negotiation is faster, more efficient and thus has lower transaction cost than going to court. The
aim of every negotiation is to reach a solution that meets the expectations and goals of the ne-
gotiator. Mediation, in turn, can be described as a facilitated form of negotiation and is a possible
option when private negotiation fails. In the context of ADR, it is the most commonly used
process. Mediation is applied in conflict cases that are more comprehensive, multidimensional

and entangled and thus need a more structured negotiation process (Berger 2009, p. 171). A
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neutral third party, the mediator, provides support and guidance to catalyze the dispute settling
process towards an appropriate solution for all participants. Arbitration, on the other hand, is
mainly relevant in complex transnational business disputes that require legal certainty and a
worldwide enforceability of the award. It can be clearly distinguished from other forms of ADR
because the dispute between the parties is finally resolved in a process resembling a standard
adjudicatory procedure by the arbitrators’ binding decision and not by the conflicting parties
themselves.

Today, ADR has become an internationally recognized approach and global trend in var-
ious fields of law such as family and employment law as well as a solution mechanism for many
commercial disputes (Keeton 2015; Napley 2014). In the business world, ADR is recognized as
a management tool that discloses the multiple facets of a complex dispute, enables engagement
in early dialogue with stakeholders to prevent conflicts from escalating that are cost-and time-
intensive and finds better decisions and outcomes (Sherman 2009; Rees 2010; Wilson and
Blackmore 2013). ADR is successfully applied by companies to resolve various disputes with
its internal and external stakeholders (Lampe 2001; Goodstein and Butterfield 2010), making it
the prevailing mechanism for conflict resolution in the context of business and human rights
violations (Calderon-Meza 2016). In particular, mediation is used to find solutions in compli-
cated and perception-based conflicts between companies and stakeholder groups (Wilson and
Blackmore 2013).

These ADR techniques are currently shaping the design of non-judicial company-based
remediation mechanisms. Two particularly insightful case studies evaluate the CGMs of the
Canadian gold mining company Barrick Gold Corporation (Barrick). The Porgera Joint Venture
gold mine (Porgera mine) located in Porgera, Papua New Guinea was a Barrick majority-owned

mine from 2006 to 2015. After numerous cases of physical and sexual abuse by security guards
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against members of indigenous communities (particularly women) living near the mine over
many years, Barrick responded with the implementation of a CGM in 2012 (Human Rights
Clinics 2015). The second case refers to serious human rights violations including physical
abuse and sexual violence against members of surrounding communities (Kuria villagers) of the
North Mara Gold Mine (Mara Mine) in the Mara region of Tanzania by private and public se-
curity guards in 2009 and 2011. The mine is operated by Acacia Mining, which is 64% owned
by Barrick. After legal pressure in 2012, Acacia Mining initiated a company-based grievance
process, which was redesigned several times (MiningWatch Canada 2018).

The mine management invited human rights experts, external stakeholders and third-party
facilitators for consultation during the design of the remediation mechanism. The victims were
offered compensation payments, legal advice services and trainings. Furthermore, Barrick in-
troduced new monitoring systems for mining personnel and provided human rights training for
security guards at both mines (Human Rights Clinics 2015; MiningWatch Canada 2018). How-
ever, although there was a CGM in place—Barrick publicly acknowledged the wrongdoing and
took steps for investigation—both remediation approaches are highly criticized, and many vic-
tims remain unsatisfied with the remediation effort made by the company. Both cases highlight
some crucial shortcomings of ADR techniques as an adequate remediation tool in the context of
human rights violations.

First, ADR can provide avenues for the exploitation of power imbalances by failing to
build capacity and leverage for the weaker party (Knuckey and Jenkin 2015). ADR can lead to
unfair and unsustainable “take it or leave it” (Human Rights Clinics 2015, p. 3) outcomes in-
consistent with the human rights norms of the UNGP, since companies are better funded as well
as more skilled and experienced in formal processes than community members. In both Barrick

cases, victims faced serious challenges in understanding the remedy mechanism as well as in
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making informed choices that advance their interests throughout the process (MiningWatch
Canada 2018). Furthermore, firms are less vulnerable in the conflict, as they often have less to
lose and are less dependent on the specific outcomes of a resolutions process.

Second, a “formalistic or top-down approach” (Human Rights Clinics 2015, p. 45) in the
context of human rights remediation impedes necessary victim engagement at each step of a
remediation process. Rights-holders’ interests need to take center stage from the design phase,
to implementation and resolution. False expectations and many deficiencies and concerns in
later steps of remediation are a direct result of insufficient engagement and participation of vic-
tims and supporting parties (MiningWatch Canada 2018). Engagement and consultation need to
be understood as a continuous process element by all parties involved instead of regarding en-
gagement as a mere “box-ticking exercise” (Human Rights Clinics 2015, p. 45).

Third, ADR cannot assure rights-compatibility and risks relativizing human rights and
trivializing the remedial dimension of a conflict resolution after human rights violations. Defen-
sive actions by Barrick, such as closing the door for alternative legal options at the Porgera mine
(victims had to sign legal waivers in order to get compensated) and dissuading victims from
seeking legal support at both mines, undermine the severity and complexity of the human rights
violations (MiningWatch Canada 2018). ADR is a pragmatic approach involving a bargaining
process seeking for various possible win-win solutions, “instead of addressing rights as an inal-
ienable minimum standard” (Balaton-Chrimes and MacDonald 2016, p. 84). Questions are
raised in terms of how an agreement can be effectively implemented rather than what is “right”
and what constitutes an effective remedy for the harm done. The pragmatic and agreement-
driven approach displayed by ADR risks failing to address the basic needs of the aggrieved

people.
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Aiming at a cost and time-efficient conflict resolution, ADR techniques become an in-
creasingly attractive approach for companies to resolve human rights conflicts (Wilson and
Blackmore 2013). However, as our analysis so far has shown, major drawbacks can be identified
with regards to providing a comprehensive rights-based remedy for business-related human
rights violations. The aforementioned empirical criticisms can be further substantiated from a
normative perspective since remediation through ADR is a pragmatic model grounded on the
logic of the “business case for respecting human rights” (Cragg 2012, p. 10). ADR advocates
often highlight the advantages over court litigation in terms of cost-, time- and resource-effi-
ciency. For instance, the widely known grievance mechanism toolkit of the Office of the Com-
pliance Advisor/Ombudsman (CAO)—an accountability mechanism for selected finance pro-
jects of the World Bank Group—states: “when implemented effectively, grievance mechanisms
offer the prospect of an efficient, immediate, and low-cost form of problem solving and remedy
for both companies and communities” (CAO 2017). Hence, an ADR approach to remedy aims
at finding an uncomplicated solution that ensures the further pursuit of the company’s interests
and values. However, such a focus risks ignoring the underlying causes and surrounding condi-
tions of a conflict concerning human rights violations.

Remediation of human rights violations fails if it is not understood as a “joint effort be-
tween the company and the affected community, in which they both have sufficient power to
contribute to and influence the process” (Human Rights Clinics 2015, p. 51). Accordingly, prac-
titioners and scholars alike call for remediation processes that prioritize victim engagement and
rights-holder centrality through a remedy mechanism that strictly focuses on meeting the human

rights standards as set out in the UNGP (Knuckey and Jenkin 2015; Zagelmeyer et al. 2018).
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Restorative Justice as Theoretical Basis for Corporate Remediation of Human Rights Vi-
olations

An approach that addresses the aforementioned issues is Restorative Justice (RJ). In contrast to
the agreement-driven approach of ADR, RJ primarily aims at defending and promoting the
rights and values of the participants through a dialogue-driven resolution process. RJ is a prin-
ciple-based approach that does not serve the purpose of minimizing the conflict and maximizing
corporate interests, but it rather accepts the situation of conflict and extensively deals with the
negative consequences for the people involved. The counteraction and restoration of adverse
impacts in the past is a central element of restorative processes and outcomes. In the remainder
of this paper, RJ is introduced as a more effective and just approach for the corporate remedia-

tion of human rights violations.

Conceptual Fundamentals of Restorative Justice

Known world-wide, RJ is an approach that is very well received in academic research as well
as at different levels of dispute resolution beyond the justice system (Braithwaite 2002). RJ is
successfully applied in many kinds of situations of dispute settlements, inter alia, in school set-
tings, neighborhoods, faith communities or the workplace (Johnstone and van Ness 2011, p. 6;
Goodstein and Butterfield 2010). Moreover, it made valuable contributions in the realm of
deeply-entrenched political violence. National and international peace building missions con-
ducted by so called Truth and Reconciliation Commissions (TRCs) in post-conflict societies
(e.g., in South Africa, Rwanda, Liberia) applied RJ as processes to “move more peacefully
through political, racial, ethnic, and civil wars and transitions to more peaceful, democratic, and

just states” (Menkel-Meadow 2007, p. 164).
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Definition and Principles
According to Zehr (1990, p. 179, 2002), RJ represents a new paradigm that “seeks to reframe
the way we conventionally think about wrongdoing and justice”. Originating in the scientific
disciplines of criminology and victimology, RJ developed into a multidisciplinary research sub-
ject which has a strong appeal also in the fields of sociology, philosophy, psychology and gender
studies (Menkel-Meadow 2007). A comprehensive, non-ideological definition is proposed by
Cormier (2002, p. 1):
“Restorative justice is an approach to justice that focuses on repairing the harm caused by crime while
holding the offender responsible for his or her actions, by providing an opportunity for the parties directly
affected by the crime - victim(s), offender and community - to identify and address their needs in the after-

math of a crime, and seek a resolution that affords healing, reparation and reintegration, and prevents future
harm”.

This definition entails four fundamental principles of RJ: First, RJ focuses on harms and needs.
Wrongdoing is “first and foremost a violation of people and their relationships, rather than
merely a violation of law” (Roche 2003, p. 26). The needs and concerns of the harmed parties
stay in the center of the conflict resolution instead of the conventional focus on how to punish
the offender. The harm for victimized individuals and communities should be restored, repaired
or compensated.

The second principle refers to the responsibility of the offender to make amends and re-
dress the wrongful behavior. According to Van Ness and Strong (2014, p. 100) amends can be
made “through apology, changed behavior, restitution, and generosity”. Whereas retributive jus-
tice makes the offender accountable through punishment, RJ seeks to encourage offenders to
acknowledge the guilt, commit to victim compensation, change values and behavior and volun-
tarily offer further services to the victim and the community. Hence, doing harm results in direct

obligations.
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Third, RJ promotes engagement and participation by bringing together all relevant stake-
holders to engage in a dialogue with each other. Together, they directly share information, views
and stories, ask questions and integrate the perspectives and needs of all participants. Unlike in
court, the different stakeholders are empowered to decide on their own how to restore the im-
balance of justice (Zehr 2002; Larson Sawin and Zehr 2011). This dialogue should include not
only the perspective of “the most powerful and the influential, but also of (...) the slower think-
ers, the shy, the disenfranchised and the weak” (Kaner et al. 2014, p. 24).

Fourth, RJ aims at transformation by building new relationships and changing the behav-
ior of participants. Transformative dialogues and reconciliation are a crucial part of a long-term
conflict resolution and trust building process. The RJ process “enhances participatory and de-
liberative democracy and can promote community building, political legitimacy, and the devel-
opment of new social and legal norms” (Menkel-Meadow 2007, p. 165). Therefore, RJ includes
renewing the commitment to shared social norms as well as preventing the reoccurrence of the

conflict and increasing awareness of participants as to the structural nature of many conflicts.

Restorative Justice in Action: The Restorative Dialogue

At its core, RJ is a “method of bringing together all stakeholders in an undominated dialogue
about the consequences of an injustice and what is to be done to put them right” (Braithwaite
2002, p. 12). A state of wrong should be rebalanced through a restorative process that focuses
on a restorative dialogue between the offender, the victim of the wrongdoing and the affected
community members (Raye and Warner Roberts 2011). Due to different societal traditions and
cultural diversity, various restorative processes have evolved and are practiced around the
world. Although there are differences in managing the dialogue, in how the process is facilitated,

in the degree of encouragement for participation and the eligibility of issues to be addressed, the
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basic RJ principles and the generic process scheme remain the same (Roche 2006). In fact, prac-
titioners recommend seeing RJ as one single concept that can vary in its design due to the con-
text. Even during the process, changes could be made by the participants depending on the sit-
uation (Raye and Warner Roberts 2011).

The three typical sub-steps of a restorative dialogue are characterized by the aforemen-
tioned RJ principles addressing in sequence the information about the harm, the impact of the
harm and the resolution (Umbreit and Lewis 2015). The resolution process starts with questions
about what happened. Information about the negative event and findings of investigations are
shared. Questions of who and what caused the harm are central in the first stage of the RJ pro-
cess. The main objective of the first part is to achieve high levels of transparency and a common
understanding about the wrongdoing to minimize information asymmetries as well as to enhance
trust between the parties. Restorative dialogues are open for community members such as fam-
ily, friends, colleagues or neighbors. Community members can be “anyone who feels connected
emotionally, physically or in other ways to the victim(s), the offender(s) or the event itself”
(Schiff 2011, p. 235).

In the second step, the participants of the restorative dialogue concentrate on the concrete
impacts of the harm. The victim explains how they have been affected by the negative events.
This stage aims at establishing a mutual understanding as well as at deepening the focus on the
negative impacts that result from certain decisions made in the past. The offender takes respon-
sibility through admitting his or her own guilt, making an apology and offering amends. It is
important to signalize to the victim that they are seen as a person of equal moral worth and that
the offense was wrong and will not happen again. Moreover, the offender must be willing to
listen and be receptive to the concerns of the victim. The offender should sincerely apologize

and show remorse for the negative impacts caused. RJ demands a self-reflection of the offender
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triggering a process of personal reformation to regain trust and enable the other to forgive
(Radzik 2011).

On this basis, the restorative dialogue enters into the resolution stage, which focuses on
how the harm can be repaired. All parties involved make suggestions on options for repair. A
common consensual agreement should be reached within this phase (Johnstone and van Ness
2011). The agreed items (e.qg., financial restitution or community service) are listed and ways to
engage victims in the follow-up of the remediation are discussed. This is a protocol of the out-
comes of the restorative dialogue as well as a plan on how to sustain the achievements in the
future. Community members have a major role to play in ensuring reintegration and a safe en-
vironment for all participants over the long term. This could be achieved, e.g. through a men-
torship for the offender, further ongoing support for the victim and a follow-up of all reparative
actions. Most RJ agents stress the healing aspect of a restorative dialogue enabling closure
through releasing both the victim and offender from the wrongdoing as well as guaranteeing a
common roadmap for the future (Schiff 2011; Centre for Justice & Reconciliation 2017).

Although a direct dialogue between victim and offender is a crucial component of RJ, the
main goal of RJ is “to help parties to move forward in life” (Umbreit and Lewis 2015, p. 20).
Therefore, the process of restorative remediation can adapt to circumstances that make a direct
dialogue difficult. In some cases, the victim might be too traumatized to be willing to encounter
the offender or the offender might refuse to enter into a dialogue because he or she feels too
much shame and guilt. In these cases, indirect forms of restorative dialogue can be used such
as, for example, a facilitated exchange of written communications between the parties or the
designation of a surrogate victim (i.e., family member or close friend of the victim) that partic-
ipates in the dialogue with the offender and relates back to the victim. Another option can be to

place the parties in separate rooms with the facilitator going back and forth between victim and
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offender. However, it is also important to accept that in some cases, a restorative dialogue is
simply not feasible as, for example, the offender does not take responsibility for the wrongdoing
or both parties still have too strong negative emotions. Even in these cases, though, a restorative
engagement with victim and offender can contribute to mutual healing, as being able to express
one’s perspective and being listened to by a neutral facilitator within the required separate pre-

dialogue meetings helps the affected parties to deal with the aftermath of a wrongdoing.

Restorative Justice in the Corporate Context
So far, RJ has been especially relevant in criminal cases of domestic law or in the realm of TRCs
and peace-building. However, recent research within the transitional justice literature points to
the importance of restorative approaches to corporate accountability in conflict zones, stressing
the need to further operationalize frameworks such as the UNGP (Michalowski 2013). In the
corporate context, Braithwaite (2002) has shown that a restorative approach to wrongdoing at
work is superior to a punitive approach as, for example, nursing homes significantly improved
their care performance after inspectors engaged in restorative dialogues with victims and of-
fenders about the wrongdoing. Kidder (2007), in turn, argues that workplace relationships after
a wrongdoing can be healed more effectively through RJ, since the traditional “due process
organizational justice” fails to emphasize the personal accountability of the offender as well as
neglects the victim’s perspective. Furthermore, engaging in restorative remediation fosters or-
ganizational learning and change. Accordingly, RJ becomes increasingly relevant as a tool to
resolve workplace conflicts at both the individual and organizational level (Goodstein and But-
terfield 2010; Goodstein et al. 2014; Goodstein and Aquino 2010).

Focusing on the organizational level of analysis, Pfarrer et al. (2008) discuss how organ-

izations can regain legitimacy amongst their stakeholders after a wrongdoing. They propose that
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organizations need to have appropriate processes in place to discover transgressions. After a
transgression has been identified, organizations need to provide proper explanations to relevant
stakeholders concerning the wrongdoing and need to accept reasonable punishment. Then, or-
ganizations can expect to be reintegrated into the group of legitimate actors after their manage-
ment has credibly shown that substantial internal changes have been made to avoid future trans-
gressions. Reintegration, therefore, represents an important objective for companies when en-
gaging in remediation processes after a wrongdoing.

Reintegration is defined as a process “emphasizing the repair of relationships damaged by
various acts of individual and organizational wrongdoing and regaining support such as legiti-
macy, trust, and respect, from key internal and external stakeholders” (Goodstein et al. 2014,
p. 316). Bertels et al. (2014) stress that regaining legitimacy amongst stakeholders after a wrong-
doing is based on prior acts of rehabilitation indicating that permanent and adequate corrective
actions have been made to prevent the reoccurrence of the harmful event. In their case study of
the UK based utility company Severn Trent Water, Gillespie et al. (2014) show that an open,
cooperative and inclusive approach by the management fostered the reintegration of the com-
pany after protracted fraud and data manipulation. By acknowledging the wrongdoing publicly,
making amends with regulators and affected community members as well as implementing sub-
stantial internal changes to management practices and personnel, the company managed to gain
reacceptance from key stakeholders, as manifested by being named “Utility of the Year” by
their industry peers the year after pleading guilty to all charges in court.

The benefits of adopting a restorative approach to corporate wrongdoing also become ev-
ident in the case of hospitals that are among the most advanced organizations in terms of imple-
menting comprehensive programs to redress harmful actions. Several hospitals in the USA im-

plement patient-centered approaches that encourage the participants to communicate more
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openly about certain errors and mistakes and disclose more information about the harmful event.
The program “Communicate, Apology, and Resolution” (CARe) initiated by the Massachusetts
Alliance for Communication and Resolution following Medical Injury (MACRMI), for exam-
ple, defines principles and values, sets common goals and provides a procedure for implement-
ing and conducting a comprehensive approach to adverse events in hospitals. The principles
contain quick and fair compensation as well as the support of caregivers and aim at establishing
a learning process to reduce patient injuries in the future (Evan and Sands 2014; MACRMI
2013). Well-designed and well-managed programs can lead to a significant reduction of litiga-
tion cases and costs, increased patient and physician satisfaction and fiscal savings due to pro-
cess improvements and new safety regimes to avoid future recurrence (The Risk Authority Stan-

ford 2015).

A Framework for Restorative Remediation of Corporate Human Rights Abuses
Leveraging practical insights into designing and operationalizing remediation processes from
the aforementioned gold mine cases as well as taking into account the RJ fundamentals as out-
lined above, we develop a comprehensive framework that enables companies to provide remedy
to adverse human rights impacts in accordance with the UNGP. Each of the four stages of our
framework will be described by combining conceptual details on key questions, victims’ needs,
characteristics and outcomes with both negative (i.e., how Barrick responded) and positive (i.e.,
how Barrick should have responded) illustrations from the gold mine cases. The framework is
depicted in Figure 1 and will be outlined in the following.

Insert Figure 1 about here
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Based on the UNGP as well as established theoretical models for organizational reintegration
(Pfarrer et al. 2008; Bertels et al. 2014; Gillespie et al. 2014), we embed restorative remediation
into an overall CGM by conceptualizing four distinct stages. The first stage Discovery starts
when a company receives an external grievance via a “point of access” (e.g., worker hotlines)
or detects adverse human rights impacts via its own monitoring system (e.g., the human rights
due diligence process, risk assessment or environmental and social impact assessment). Before
the actual remediation process begins, the company determines if the grievance is serious and
needs to be further investigated or if a grievance can be rejected due to, e.g., its frivolous or
vexatious nature. In the former case, the company should acknowledge the grievance and con-
tact the complainant via a representative (e.g., an independent investigator) to get a first-hand
understanding of the nature of the grievance. This must be followed by deeper internal and ex-
ternal investigations of the grievance, which should already engage the victim/complainant, the
alleged offender and the affected communities as well other stakeholders (e.g., local NGOs,
trade unions, involved business departments, senior management).

Since companies can be involved in violations of manifold fundamental human rights,
such as labor rights, social and political rights as well as the right to health and a clean environ-
ment, it is necessary to judge the severity and seriousness of the human rights impact more
precisely in terms of scale (gravity of impact), scope (individuals that are affected) and irreme-
diable character (limits on the ability to restore the affected parties) (United Nations 2011,
2012). Several key questions need to be addressed with all parties (see figure 1), such as: Which
human rights grievance has occurred? Who was adversely affected? Who is the alleged of-
fender? The gold mine cases have revealed several shortcomings from the beginning of reme-

diation. The gold mine management failed in both cases to initiate a prompt discovery process
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after allegations of serious human rights violations occurred. It took several years to investigate
and acknowledge the harmful events (Human Rights Clinics 2015, p. 3). Moreover, the mine
failed to provide sufficient capacity for victims to be able to address the grievance and to par-
ticipate in the mine grievance process (MiningWatch Canada 2018, p. 3). Both cases showed
failures to observe victims’ needs and concerns right from the beginning.

With a restorative CGM, Barrick would have been able to respond in a more direct and
substantial way to human rights abuses maintaining a sharp and persistent focus on the victims’
needs. After receiving grievances, Barrick could have started immediately with investigating
the underlying facts of the incident involving relevant parties (victims, community members,
security personnel, NGOs). Already in the discovery stage, it would have been revealed that
many of the affected community members were not able to address the grievances due to a lack
of capability and knowledge. Barrick could have directly started to promote various opportuni-
ties for victims and community members to address the grievances, by, e.g., conducting system-
atic visits to the villages and interviewing village people. A transparent and context-sensitive
communication concerning the remediation approach would have encouraged victims and com-
munity members to engage and speak out about measures needed. This would have contributed
to avoiding the “lack of information from reliable and direct sources” (Human Rights Clinics
2015, p. 63), which led to distrust and unsatisfying decisions for the victims. Furthermore, Bar-
rick could have involved independent parties (e.g., experts on human rights conflicts) in the
investigation to enhance the legitimacy of the process. Table 1 summarizes the key insights from
our case analysis by depicting both the shortcomings of Barrick’s remediation mechanisms as
well as the essential elements of a restorative corporate response to the human rights violations

in Porgera and North Mara.
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Insert Table 1 about here

The second stage Process Design & Preparation represents an essential step before entering the
restorative dialogue stage since it determines the appropriate design of the following remedial
steps. The participants need to find out if a restorative proceeding is suitable or if victims are
better served by a legal or alternative proceeding. The willingness and ability of victims and
supporters to participate in a restorative process needs to be secured. All further remedial steps
need to be designed in close coordination with the affected parties (through separate meetings
with victims, offenders and community members) to ensure that their interests are taken into
account. Victims need sufficient support to participate and engage in the process (e.g., translator,
legal counsel, family and community members). Furthermore, the offender also needs to be
willing to participate in the remediation process. The offender must acknowledge the wrongdo-
ing and must be prepared to take account for what happened. Moreover, an independent and
trained facilitator needs to be appointed by the company that is able to gain the trust of the
conflicting parties. This facilitator needs to engage with the affected parties in several prepara-
tory meetings to build trust as well as to establish the next steps in accordance with the needs
and interests of the affected parties. Should a direct meeting between the parties be not feasible
for example, the facilitator can advance indirect dialogue options, as outlined above.

Concerning the gold mine cases, researchers observed several shortcomings in the prepa-
ration and design stage (see table 1). At both mining locations, Barrick did not adequately en-
gage victims and key stakeholders in designing the remediation process. Information about the
grievance mechanism were insufficiently spread to the concerned parties and the accessibility
of the mechanism was locally and timely restricted. These shortcomings led to a limited scope

of harms considered later in the process, a lack of understanding of the full remedy approach
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and false expectations of the participants. At the Porgera mine, the practices of requiring legal
waivers in exchange for compensation packages and of concealing legal alternatives for victims
delegitimized Barrick’s remediation effort even further (Human Rights Clinics 2015).

After getting a clearer picture about all persons affected by the harmful events and their
concrete needs, Barrick could have integrated these findings into the second stage of the restor-
ative remediation process more effectively. Especially at this stage, a victim-centered approach
is key to designing and executing the remediation process. Victims need to be informed about
all possible options for remediation, including legal and alternative avenues for redress. To re-
duce the power imbalance between Barrick and the affected parties, Barrick should have en-
gaged victims and communities more directly to determine what is needed to come to an ade-
quate remediation. In addition, Barrick should have tried to integrate the offenders (i.e., security
guards) in the design phase. Offenders should get the chance to contribute to designing the next
remediation steps, as every party involved in the harmful event deserves a respectful treatment
and the right to participate.

A company-centric and purely unilateral approach would be inadequate, as this step sub-
stantially impacts decisions about the appropriate resolution process and the selection of the
considered settlement options. Hence, the appropriate contextualization of the conflict and the
preparation of the resolution process both rest on engaging directly with all affected parties in
separate meetings. Further insights and information are required as well as important choices
need to be made affecting all parties in the following steps of remediation. A restorative meeting
requires finding the right language, getting support from a trained facilitator, opening the com-
munication pathways and signalizing earnestness, trustworthiness and a sense of responsibility.

After the process design is clarified and all necessary decisions are made, the Restorative

Dialogue stage is reached, which should follow the three main restorative dialogue phases as
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outlined above. First, all relevant information should be disclosed in a transparent, truthful and
understandable way. Information about the harm done and the failures made are shared openly
to get a communal understanding of what happened and minimize information asymmetries.
The company should respond honestly to all questions about its cause of actions, responsible
actors, system failures and other questions by the victims, community members or other parties.
A neutral facilitator tries to minimize the power imbalance between the parties by equalizing
speaking times and ensuring a victim-centered discussion.

Second, the impacts of the harm caused are shared and analyzed in detail. The aim is to
get an understanding of the specific impacts of the harms for all parties involved and to accept
full accountability for the diverse and multi-layered impacts (e.g., physical impacts, psycholog-
ical impacts, changing living conditions). Furthermore, at this stage, apologies need to be made
for the harm caused by expressing regret and remorse for what has happened and by acknowl-
edging guilt. The apologetic stance contains speaking carefully with the victims and their fam-
ilies and supporters as well as listening to them and all other stakeholders.

Third, resolution should be discussed and offered in a responsible manner. This involves
offering a certain kind of reparation, financial or nonfinancial compensation as well as propos-
ing specific changes and corrective actions. Following the RJ approach, a “right” outcome de-
rives from a restorative process and first of all represents the specific needs of the person that
was harmed. The outcome of a restorative conflict resolution is a plan stipulating what has al-
ready been done and what are the next steps of providing remedy. In general, a restorative plan
for corporate remedy should clearly formulate how a victim is compensated, how the company
takes responsibility and how the relationship can be healed. This entails specific measures for

rehabilitation and the development of stable and sustainable long-term relationships.
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The CGM of Barrick did not provide such a profound remediation process in both cases
(see table 1). Instead of intense dialogues between all parties, few selected victims were visited
at home and had to answer questions about their economic situation and their needs for com-
pensation. Almost all decisions on the level of impact and remedy were based on internal inves-
tigations, evidence and documents, which were not aligned with the views of victims and other
stakeholders. Changes on agreed procedures were made in a non-transparent and unpredictable
manner. Barrick was not able to provide full and effective remedy as the individual needs of the
victims and communities were not sufficiently considered. The calculation of payments for the
victims was unequally determined. Many victims were not able to read and/or understand the
remediation plan, which negatively influenced the amount of remedy they received from Barrick
(MiningWatch Canada 2018; Human Rights Clinics 2015). Furthermore, victims at the Mara
mine voiced concerns that the “long term impacts of their injuries, losses, or harm on themselves
and dependents were either not reflected in their remedy or were undervalued” (MiningWatch
Canada 2018, p. 9).

Concerning the restorative dialogue stage, Barrick should have taken the time to provide
a forum for facilitated dialogues and meetings between victims and offenders to come to joint
agreements on how to remediate the wrongdoing and on how to proceed in the future. The re-
storative dialogue sub-steps could have promoted awareness and could have induced the process
of understanding and lessons learned. Involving neutral facilitators would have reduced the
power imbalance and would have supported a fair and equal sharing of information and interests.
This, in turn, would have enhanced the chance to agree on a legitimate compensation scheme

and a just remediation plan with a long-term perspective.

-26-



The fourth stage Reintegration describes the on-going responsibility of the offender after
the core remediation process ended. A resolution plan includes a long-term perspective as hu-
man rights violations are events with long-term consequences for a person or community. The
outcome of a restorative process should contain a strategy to shape or change future behavior
and relationships (Umbreit and Lewis 2015). Victims and communities might need further re-
habilitation support and remedy for longer periods. Measures for continuous improvements,
changes of business processes and revised CGMs are crucial long-term tasks for the offender.
Trust needs to be restored and the chance for the reoccurrence of human right violations mini-
mized. Thus, the parties need to agree on how to evaluate, report and communicate further rem-
edy steps after the core restorative remediation process ended. This is part of the overall “com-
munication by businesses on how they address their human rights impacts” (United Nations
2008a, p. 6) and the “internal reporting processes” (ibid.: 23) for tracking performance, learning
and improvements. In this step, companies should consider including indicators on how to eval-
uate the effectiveness of remedial actions, such as, e.g., the satisfaction level of victim and of-
fender or the reduction in reoccurrence of grievances. If possible, victims and communities can
be integrated in the post-conflict processes to share further useful information and lessons learnt.

In the Porgera mine case, for example, Barrick failed to integrate key stakeholders in an-
alyzing necessary tasks to implement agreed changes and further steps for continuous improve-
ment after the remediation process (see table 1). Furthermore, reviews of the remedial actions
were not conducted independently and “key local stakeholders played no role in setting up the
review, the design and establishment of the review” (Human Rights Clinics 2015, pp. 107-108).
Since Barrick faces manifold criticisms for their remedy mechanisms at both mining locations,
the company could not restore its legitimacy with key local and international stakeholders. In

order to regain societal legitimacy, a relationship of trust with the affected parties is essential.
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Barrick should have found solutions together with the victims and community members on how
to build a long-term relationship, which is built on trust, understanding of needs and supporting
interactions.

As this critical account of the Barrick case emphasizes, the restorative remediation process
of business-related human rights abuses cannot be formulated in a “one-size-fits-all” approach.
Restorative remediation rather must be managed as an adaptable approach, grounded in a cor-
poration’s willingness to react and adapt to situational expectations and circumstances. Essential
reference points of restorative remediation are the RJ principles and processes as outlined above.
Companies should adhere to these principles in each step of the process to ensure a holistic

resolution to a human rights conflict.

Discussion and Contributions

As our framework indicates, remediation in the context of business-related human rights viola-
tions is a complex and challenging undertaking. We developed our framework with the aim to
provide a theoretically grounded normative process translating the third pillar of the UNGP into
operational business requirements. In the following, we critically discuss three main challenges
that our framework is likely to encounter in practice before we conclude by elucidating the main

contributions of our paper.

Identifying harms and needs of victims and communities
To begin with, the initial stages of discovery and process design & preparation rely heavily on
companies’ ability to clearly identify the harms and needs of victims and affected communities.

This situation might pose a challenge for several reasons: First, it can be difficult to establish
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clarity about the victim(s) of a harmful human rights incident, since a lack of opportunity and
capability to raise one’s voice, attract attention and seek recognition are common barriers for
victims in the context of human rights abuses (Wilson and Blackmore 2013). These barriers are
particularly relevant in remote areas of developing countries, where grievance points and contact
persons for victims are missing. Second, the number of victims and affected community mem-
bers might be difficult to deal with. In such situations, it might not be feasible to talk with every
single victim to enable a satisfying and healing conflict resolution, since a restorative dialogue
can only be effectively conducted with a limited number of people. All three sub-steps of a
restorative dialogue can be hampered when victims and supporting community members are
missing. It might be very challenging to provide everyone involved with the necessary infor-
mation and disclosure materials. Furthermore, offering certain remedies could also be inade-
quate as not every victim gets a chance to raise concerns and have a say in the discussions about

appropriate remedies.

Identifying obligations of offenders

Restorative remediation not only focuses on the harms and needs of the victim but also urges
the offender to take responsibility for the harm done. Therefore, it is crucial that the offender
can be identified as well as that the offender acknowledges the wrongdoing and is willing to
participate in the process. However, in the context of corporate human rights violations, a clear
assignment of responsibilities might often be difficult. First, MNCs are characterized by wide-
spread intra-organizational networks, many hierarchical levels, powerful subsidiaries abroad
and globalized allocations of tasks and responsibilities. Finding and holding responsible a con-

crete offender of a MNC that caused the wrongdoing and should be part of restorative remedia-
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tion might prove to be challenging. Furthermore, MNCs do business abroad with other compa-
nies (e.g., in a joint venture), with the local government and with different kinds of NGOs. In
this business environment, often more than one decision-maker can be identified in the decision-
making process (OHCHR 2019). Hence, remediation becomes not only a cross-border or cross-
functional responsibility but also a cross-institutional one.

In addition, companies can have direct, indirect and/or beneficial complicity in human
rights issues. Active involvement as well as the avoidance of involvement while directly or
indirectly benefiting from human rights abuses can lead to adverse human rights impacts
(Wettstein 2012). Hence, a major challenge of restorative remediation exists already at the be-
ginning of the process. Without identifying the responsible offender of the wrongdoing or with-
out seeing the obligation to provide actions to seek justice and healing, the chance for appropri-
ate remediation by a company is thwarted. If remediation is conducted without the main respon-
sible person or department participating, the process and its outcome might be ineffective. Fur-
thermore, this situation could impede the learning process as the offender may not recognize the

negative consequence of the wrongdoing and the urgency for change.

Ensuring equal engagement and participation of stakeholders

Direct engagement with and inclusive participation of affected stakeholders are cornerstones of
the restorative remediation framework of this paper. However, power imbalances between com-
panies and victims risk constraining these cornerstones, as each CGM has to balance diverging
interests: While companies seek to minimize reputational damages and costs, victims and af-
fected communities aim for recognition, justice and fair restitution. Since a CGM puts a com-
pany in the dominant position regarding the organization and execution of the remedy mecha-

nism, victims risk being patronized (Knuckey and Jenkin 2015). Therefore, the restorative
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framework of this paper stresses the importance of appointing independent investigators and
facilitators, who conduct the remediation process together with the affected parties. However,
this provision might prove to be difficult to adopt for companies, as it might be perceived as a
loss of control by the management.

Furthermore, the cultural context of human rights violations and its implications for the process
of providing restorative remedy is a further key challenge for companies. This refers, inter alia,
to aspects of socioeconomic status, imbalances of power and knowledge, discourse culture, gen-
der orientation, language, relation of dependence and beliefs and values of the parties involved.
As our case analysis has shown, restorative remediation cannot be conducted in a company-
centric, top-down approach (Goodstein and Butterfield 2010; Gillespie et al. 2014). Instead,
each step needs to be sensitively analyzed concerning the cultural context and its social ac-
ceptance, since a company’s mindset might be inconsistent with the cultural context in which
the human rights violations occurred. This is especially important in the direct communication
with victims and communities.

Moreover, critics of RJ point to the potential negative consequences of a privatization of conflict
resolution through RJ. In the absence of legal provisions, participants run the risk of unfair
treatment and manipulation (Thompson 2017; Knuckey and Jenkin 2015). For example, the fa-
cilitator could follow the interests of his or her principal (i.e., the company) and could influence
the process in a way that is against the victim’s interests and needs. RJ requires well-intentioned
and non-manipulative participants. Otherwise, it could be the case that victims are coerced to
forgive, or offenders must accept a harsh outcome. The proceeding, as well as the outcome,

could be insufficient, which may result in great inequalities.

The Case for Restorative Remediation of Corporate Human Rights Abuses
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However, we contend that besides posing challenges restorative remediation also provides sig-
nificant benefits for corporations. Early and direct remediation of wrongdoing in the context of
human rights can contribute to the prevention of further escalation of a conflict. Signalizing the
willingness to actively come in contact and cooperate with the harmed people and communities
from the beginning, strengthens the commitment of affected parties to participate. A relationship
of trust can be restored, which increases the chance for a successful restorative remediation. The
prevention of further conflict escalations and the reoccurrence of harmful incidents as well as
the demonstration of accountability, in turn, helps to avoid major reputational damages for
MNCs. Although restorative remediation is resource- and cost-intensive for a company in the
short term, it can save costs in the long run such as, legal fees for court proceedings or settle-
ments, staff time spend on the conflict as well as operational delays and lost opportunities due
to a protracted human rights conflict (Wilson and Blackmore 2013; Davis and Franks 2011). In
addition, a company can benefit from restorative remediation as a valuable learning tool. In a
complex environment with opaque interdependencies, cause-effect relationships are easier to
examine with the affected parties involved. A direct confrontation with the stories and feelings
of victims and supportive participants leads to a deeper understanding and awareness of the
connection between a company’s decisions (e.g., by the responsible manager) and its negative
human rights impacts. New insights in this regard affect future decisions and contribute to avoid-
ing corporate activities that undermine human rights.

Our framework also shows that the feasibility of a restorative remediation process depends
upon several conditions: First, the human rights violation needs to be clearly connected to a
wrongdoing by a company. Second, both victim and offender have to be willing to participate
in the process. This also implies that agreement on at least the basic facts concerning the wrong-

doing has to be reached between the parties before the actual remediation meeting can take
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place. Third, the scale and scope of the wrongdoing has to be such as to enable a direct and
meaningful dialogue between the affected parties. This makes RJ particularly suitable for
smaller scale wrongdoing, such as workplace transgressions, where a very limited number of
people is directly involved. Fourth, power imbalances have to be actively addressed at all stages
during the process in order to facilitate a fair restorative outcome. As the Barrick case suggests,
this process can be challenging in contexts where victims have low educational backgrounds
and only very limited financial resources. Finally, the quality and strength of the relevant legal
system have to be considered, when a corporate human rights violation has occurred, as contexts
with weak legal systems leave victims with little alternatives to a company-based remediation
mechanism.

However, it is important to consider that RJ, in the broader context of human rights vio-
lations, has already a proven practical track record since it was successfully institutionalized in
various fields of international conflict resolution. International peace commissions, like the TRC
supporting the pacification process of post-Apartheid South Africa, recognized the RJ principles
especially with regard to victim participation. Victims should be restored “by granting them an
opportunity to relate their own accounts of the violations of which they are the victim” (Gade
2013, p. 21). The reparation process was seen as a societal and political transition involving the
testimony of app. 22,000 victims by focusing on restoring the victims and relationships, inte-
grating all relevant community members and drawing from implications of the offense to shape
the future. Integrating RJ in the complex peace process shifted the focus to “determining what
happened and why” from a victim’s perspective leading to “the commitment to create a new
society mindful of the lessons of the past” (Llewellyn and Howse 1999, 356, 397). Thus, RJ
proved to be an effective resolution mechanism even in highly complex and protracted conflicts

(Weitekamp et al. 2006).
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Accordingly, we argue that our RJ framework for corporate remediation of human rights
abuses provides a useful and substantive starting point for corporations to fulfill their obligations
to provide remedy, as codified in the UNGP. As stated above, ADR entails the risk of trivializing
human rights and undermining the affected parties’ interests and concerns. In contrast, restora-
tive remediation enables companies to take substantive steps in the aftermath of a human rights
violation in accordance with the UNGP. As a tool for free and open dialogue, participation and
empowerment of participants, a RJ approach represents a suitable starting point for a deeper
investigation of the conflict and a constructive confrontation with victims and affected commu-
nities. Basic questions concerning how to deal with a victimized person, how to acknowledge
guilt or how to move forward are an inherent part of RJ and thus provide guidance for companies
to address the challenges of conflict resolution step by step. Hence, our framework contributes
to the discourse about companies’ positive duties to protect human rights (Kolstad 2012;
Wettstein 2012). MNCs can become a force of “protection and realization of human rights”
applying their “unique capacities and capabilities” (Wettstein 2015, p. 175) in a restorative re-
mediation process. This process enables companies to play an important role in the reconstruc-
tion and improvement of justice (Goodstein and Butterfield 2010; Mena et al. 2010; Murphy
and Vives 2013). The RJ framework as developed in this paper describes specific measures that
MNCs can take to remediate human rights violations, initiating a transformative process that
moves corporate human rights practices beyond a narrow focus on non-infringement.

Moreover, restorative remediation, as an inherent part of a CGM, is a substantial approach
to meet the effectiveness criteria for non-judicial grievance mechanisms of the UNGP (Thomp-
son 2017). The normative foundation of RJ ensures the legitimacy of the restorative remediation
framework since empowerment of stakeholders increases the legitimacy and accountability of

the infringer (Mena et al. 2010). Furthermore, restorative remediation increases transparency
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and accessibility in the aftermath of corporate wrongdoing through disclosure, open dialogues
and the participation of different community members. Restorative remediation enables an eg-
uitable exchange of facts and feelings and generates an atmosphere of respect and trust. This
paves the way for continuous learning and a general commitment to engagement and dialogue,

making restorative remediation a valuable part of the human rights due diligence process.

Directions for Further Research
To conclude, we provide several avenues for further research. First, more empirical research is
needed concerning the effectiveness of restorative CGMs. We need a better understanding of
the contextual factors that either make restorative remediation processes by companies success-
ful or contribute to their failure. For example, it would be interesting to explore in more detail,
which type of human rights violations qualify the most or the least for corporate restorative
remediation. In addition, institutional factors such as, the local political system or the education
and cultural systems (Matten and Moon 2008) might prove conducive to or prohibitive for, the
implementation of restorative remediation mechanisms. Therefore, case study research would
be particularly promising for comparing remediation mechanisms in different institutional con-
texts in order to gain a better understanding of this issue. At the company level, future research
could analyze how existing internal grievance mechanisms for, e.g., workplace conflicts, can be
adapted and built upon to create comprehensive CGMs for human rights abuses. Moreover, it
needs to be investigated how MNCs can implement CGM’s within globalized supply chains as
well as within complex parent-subsidiary constellations.

Second, more research is called for that explores specific measures and processes for com-
panies to mitigate power imbalances. As suggested by Baumann-Pauly et al. (2017) in the con-

text of international labor standards, one promising measure in this regard could be the industry-
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specific standardization of restorative CGMs through multi-stakeholder initiatives. These initi-
atives could engage companies, NGOs and community representatives to establish minimum
requirements and best practices for CGMs. Power imbalances could be mitigated by providing
a joint infrastructure for CGMs that would guarantee independence from specific companies
and enables high standards of transparency. In addition, the role of the Internet as well as infor-
mation and communication technologies for reducing power imbalances needs to be better un-
derstood as digital communication technologies hold the promise to facilitate direct dialogues
between affected stakeholders.

Third, future research could focus on the interplay between legal and restorative pathways
to redress for corporate human rights violations. As suggested by Braithwaite (2002) and Bertels
et al. (2014), restorative justice can be integrated into the conventional justice system by insti-
tutionalizing a “responsive” approach to regulation. Minor or isolated transgressions can be re-
solved through a restorative proceeding while systemic and severe misconduct is handled
through the regular punitive legal system. However, it remains unclear how such an approach
could be implemented at the international level. Therefore, future research should explore how
states can support the implementation of restorative CGMs and should clarify the roles and re-
sponsibilities of private and public actors. Most importantly, more research is needed as to how
private remedy mechanisms can strengthen rather than undermine already vulnerable legal in-

stitutions in weak states, where many of the most severe human rights violations occur.
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Figures and Tables

Figure 1: Corporate remediation of human rights abuses through restorative justice: A

framework
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Key Questions

« Which human rights grievance has
occurred?

« Who was adversely affected?

« Who is the alleged offender?

« What are the precise circumstances of
the grievance?

« How is the adverse impact connected to
the company?

Key Questions

« Can the offender/victim be clearly
identified?

« Does the offender acknowledge
wrongdoing?

« Are the victim/offender willing to
participate in the process?

 Have the victim/offender received
independent legal counsel and
understand the legal alternatives?

« Does the victim/offender have
sufficient support to participate in the
process?

« Have the victim/community been
included in the design of the process?

* If necessary, do the parties understand
the restorative alternatives to a face-to-
face dialogue?

Key Questions

« Has at least one pre-dialogue and
preparation meeting between the
facilitator and the victim/offender (each
separately) occurred?

« Do the affected parties have an equal
and clear understanding of the process?

« Do the affected parties perceive the
process as fair and appropriate?

« Do the parties have sufficient trust in
both the facilitator and the integrity of
the process?

Victims Needs

* Immediate
and direct
opportunity
to voice
wrongdoing

« Being heard
and recog-
nized as a
victim

Victims Needs

 Feeling
respected,
safe and
secure

* Having a
central role
throughout
the process

Victims Needs

* Having choi-
ces concern-
ing the speci-
fics of the
process

Characteristics

Investigation of
grievance through
dialogue and
engagement with
victim, offender
and the communi-
ty (each separate-
ly) by an indepen-
dent and trained
investigator

Characteristics

Determination on
how to proceed
through dialogue
and engagement
with victim, off-
ender and com-
munity members
(each separately)
by an indepen-
dent and trained
facilitator

Victim- and
offender-sensitive
approach

Characteristics

Creation of pre-
conditions for the
restorative dialog-
ue through direct
engagement with
victim, offender
and community
members (each
separately)
Nondirective
style of facilita-
tion

Outcomes

¢ Prompt response
to allegations of
wrongdoing

 Facts about scale,
scope and severity
of adverse human
rights impact

Outcomes

« Agreement on the
key facts of the
grievance between
the affected parties

¢ Agreement on the
appropriate way
forward: legal
and/or restorative
proceeding
(through facili-
tated direct or in-
direct restorative
dialogue)

Outcomes

» Agreement betwe-
en parties on the
specific terms and
conditions of ent-
ering into a resto-
rative dialogue
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(continued)

Characteristics Qutcomes

Key Question Victims Needs
o) - « Chance to be 0 Offende_r gives an account « Joint understanding of what
=3 concerning the circumstances and happened
o happened? heard and to e i
% listen re_spt_)nsmlllty for the wrongdoing
= « Victim tells the story about what « High transparency and low
g happened information asymmetries
2 « Other participants share their between the parties
@ experiences
« All parties involved can ask further
questions to each other
g Key Question Victims Needs Characteristics OIS
Q
o o Ve o
E § : Z:"/fzzt‘;?: ) E:;:rcset}otcc:dbe :;Lc;lvrcegr];v;fsf:;:(ljl account of how » Understanding of the.im.pact of
35 ' ) > @MY e EE S Ea e the harms for all parties involved
T o and validat- y
o = ed perspectives on the impact of the .
= « Focus on victims’ needs
2 harm
=3 « Offender can also add to the
< impacts of the harm
9
=R _
S Key Question Victims Needs Characteristics Outcomes
&
« What repairs * Chance to » Demonstration of remorse « Written agreement between
can be made? have * Apology to the victim victim and offender containing
g assurances « Invitation to victim to identify measures such as:
§ and amends requests « Monetary restitution
=1 made » Offender can make additional « Community or personal service
g' options for repair « Verbal or written apology
« Other participants can give input » Counseling or treatment
« Listing of agreed items and consent program for the offender
« Consideration of opportunities for « Assurances about organizational
post-event learning changes to prevent future harm
Key Questions Victims Needs Characteristics Outcomes
@ « How canchan-  * Assurance * Follow-up meetings with the * Reacceptance of the company as
% ges made be :lhc?rtu ;i;sroe?r;ue— .affected part'ies to assess a trustworthy and legitimate
2 sustained? it L |mplementat_|on of agreement organization by stakeholders
S « What are plemented * Create new internal processes to
C;E measures for « Assurance prevent human rights conflicts « Strengthened CGM and
5 continuous im- that lessons » Communicate and report on improved internal processes to
g provements? have been le- changes and improvements prevent future human rights
S « How can trust arned to pre- e Maintain communication channels violations
g- be rebuilt? ‘ég:‘rtnf“t“re and relationships with affected
S « How can re- « On-gaing stakeholders
occurrence be support and
prevented? information
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Table 1: Overview of case analysis: Scrutinizing Barrick Gold’s remediation mechanisms

in Porgera and North Mara through the lens of restorative justice

preparation

Stage Shortcomings of Barrick Gold’s remedi- | Essentials of a restorative corporate response
ation mechanisms by Barrick Gold
I: Discovery | e It took Barrick several years and ex- e  Barrick should have responded in a more
ternal pressure to acknowledge and in- direct and substantial way to human rights
vestigate severe physical and sexual abuses maintaining a sharp and persistent
abuse of women by security personnel focus on victims’ needs.
at the Porgera and North Mara mines. | e«  Barrick could have appointed an independ-

e The scope of the harms addressed was ent and trained investigator, who started
limited: “only” sexual assaults at the immediately investigating the underlying
Porgera mine as well as only directly facts of the incidents by involving relevant
affected grievants at the Mara mine. parties (e.g., victims, community members,

e Many victims were ignored because alleged offenders, NGOs).
the grievance mechanism was not e Barrick could have directly started to pro-
widely known. mote various opportunities for victims and

e Barrick consulted with independent community members to address the griev-
experts before the mechanism started, ance, by, e.g., visiting the villages and in-
but relied on local mine staff for its terviewing village people.
execution. e A transparent and context-sensitive com-

e Barrick failed to communicate openly munication about the remediation mecha-
with the community leading to distrust nism would have encouraged victims and
and unsatisfying decisions for the vic- community members to engage and speak
tims. out for measures needed.

I1: Process | e Barrick did not adequately engage and | e  An independent facilitator should have
designh & consult with victims, offenders and been appointed to handle the delicate and

community members: victims were
perceived as “passive recipients” and
the remedy mechanism was designed
and administered by local employees.
Community members played only a
peripheral role and offenders were not
included in the process at all.

e  The resolution mechanism was limited
in time and space and did not provide
a sufficiently safe space for many vic-
tims.

o Barrick delegitimized its remediation
efforts through concealing legal ave-
nues for remedy and requiring legal
waivers in exchange for compensation
packages (at the Porgera mine).

complex processes of stages Il and 11
through direct dialogue and engagement
with the affected parties.

e Victims should have been informed about
all possible options for remediation, includ-
ing legal and alternative avenues for re-
dress.

e Barrick should have engaged and consulted
victims and communities more directly to
determine what is needed to design a fair
and needs-based remediation process.

e Barrick should have tried to integrate the
offenders (i.e., security personnel) into the
process by inquiring about their willingness
to participate and their acknowledgement of
the wrongdoing.

e Barrick should have engaged in further
preparations for the restorative dialogue
through several separate meetings with the
affected parties.
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111: Restor-

Dialogues to determine the remedy

Barrick should have followed a dialogue-

ative dia- were conducted in an agreement- driven and nondirective approach by taking
logue driven and directive manner with a the time and expense to conduct facilitated
frequently tight schedule. dialogues (direct or indirect) between vic-
Barrick failed to disclose key aspects tims and offenders to come to joint agree-
of the harmful event such as, e.g., ments on how to remediate the wrongdoing
medical records. and on how to proceed in the future.
Decisions on the level of impact and Involving neutral facilitators would have
remedy were based on internal investi- contributed to reducing the power imbal-
gations, evidence and documents, ance and would have supported an equal
which were poorly aligned with the exchange of information and needs.
views of victims and other stakehold- Although providing an apology and show-
ers. ing remorse cannot be mandated, these ele-
At the Porgera mine, Barrick ments would have enhanced the chance to
acknowledged the wrongdoing, but come to a truly restorative outcome.
failed to provide an explicit and direct Restorative dialogue would have ensured
apology to the victims. that all parties involved understand each
Barrick was not able to provide full detail of remediation and provide their con-
and effective remedy as individual sent to each decision throughout the pro-
needs of the victims and communities Cess.
were not sufficiently considered. Adequate financial and non-financial resti-
The financial restitution was perceived tutions would have been part of an agree-
as unfair and insufficient by many vic- ment reached between the affected parties
tims. at the end of a successful restorative dia-
Barrick ignored that many victims logue.
were unable to read and/or understand
the remediation plan and thus were
unable to validate and agree on the fi-
nal plan.
1V: Reinte- Barrick could not restore its legiti- Barrick should have found shared solutions
gration macy with key local and international with victims, offenders and community

stakeholders.

Barrick left victims unsatisfied with
the outcomes of the process.

Barrick failed to integrate key stake-
holders to independently support and
review reintegration.

Barrick did not engage in sufficient
follow-up communication with stake-
holders about adopted measures and
subsequent developments, such as
lawsuits or decisions concerning per-
sonnel.

members that are based on the recognition
of needs and mutual respect.

Barrick should have conducted follow-up
meetings with the affected parties to jointly
evaluate the steps taken to prevent future
harm.

Barrick should have communicated openly
with affected stakeholders about internal
lessons learnt.

Barrick should have embedded its CGM in
a broader local stakeholder engagement
program to strengthen its relation to the lo-
cal community in the long term.
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