l. An Economic Analysis of Pretrial Discovery, Fact Gathering and
Cost Allocation Rules in the United States and Germany*
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B. The Fundamental Differences in the Procedural Systems in Civil Law Countries and
the USA®

I. A Comparison of Civil Litigation Procedures Between Germany and the USA
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civil |l itigation are the completely different

exertThke German judge is much more a manage
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IV. Cost Allocation Rules in America and Germany
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wantonly,eosi feorr eogpspa i 50t haerre eexxcoeepptti ioomss) ¢ 0 me U

f uh®dor the substantial benefit theory for it
comp3@ny

Some abuses of fee production by ofcoudisena i s
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same is provided for abtilsFe oWei aasdovéaenincketsi o h eo
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1. Court and Attorney Fees in the USA
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business activities in an uncompleywbémptlthagihza
t hat without l onger sentimentalities even si
i mpbant potential future relations would be s
l'iti gaotiyomoncl ude that a firm doing business
firm engages in a flirt wi t ht iigtast i ma s k rauw pet ctyh
expensive Iim ¢det wosgtl d.the number of judges i
citizen, while the number of jdbges in Ger man
In the USA do not exi st attoasneyi s fGeemamy x¢
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150 dollars and 280 fURrcemltl drrsonmp eGerhmawmnry, t he

of the fees tontrhbheel amb Amtt hen Esbagawtyeons amol
showed the mean time input®Ther honoarmyl feessee
responsi bl e for the fact t hat since 1938 pre
phase of nt he claiutsieg eetvieaa y hour on discovery is
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der internationalen Wirtschaft, 1990, pp-. 435 ff. (439)
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The German fee regulation and the "manageri al
ti me on discovery as ©Gendmraasl leeyvod weakiinng,t hteh

regulmaeaviommep for every phase of the Ilitigatio
An other widely usedndgyitglemtp roedlset UISAa airlei t y
accidents and medi cal mal practice cases, t he
i f paetrial settl ement can be reached or the
mad€@ontingent fees are praised in the USA as
agai nst Thefhanfdiarnms. even i f prewvaaiHieod.,asi & oi n
pay Xpleséve hourly fees and will ndtThhieng rec
use of contingent fees i n Ger oiaensys iwonualld ebteh iacn.

2. Fees and Cost Regulations in German
a. Basic Priciples

Any person seeking advice from a | awyer in Ge
BRAGO (Bundesrechtsanwaltsgebiohrenoridnhung, F e
possible nevertheless, to make agtentrfeaet fwit
attoEwnery.i f contracts on higher hoTuhrel yr efaeseosn a
is that i mt ooayseorofa apawit i al victory the wint

necessary costs of Thdisi ndltuded itome efxpendd ¢ tue
but not higher Afeasraobaetraot &dr many parties &
than these | egal fees.

Contingent fees are forbidden because they a
|l awy as "an indepémadvgretr saidd obot] hawviecehe ri gl
of theTltdy emawe to keep "equidistance to cour"

b. Details of the German Fees Regulation
To get a more thorough uthidenstamdiitvegesi @eil ma e

shown in the foll°6wings with more detail
| f a client comes for consultation to a | awy
paild. the | awyer thinks it is isuitthe tme elrwye

to produce a wkdrtttemi s ppleaadinggs . which initizée
anot helrhisee.ddi ti osmwarhedefdmd ti ncl ucdoeTcheby eglaé "

regul ation gives no incentive to initiate a t
But a "sewodnd hfeees"™ame amoust dae {hethierdtawhee
before Thescobsrtusually the oamedi afeltheaolppowlk

completely the demands of the plaintiff.

A "third fea'ghitnathdae heamd hler feee,0sididane") |
becomes necessary, for examplTdiwi t'ndsgsas fere "¢
al | kind and every numbeS8So,0ft hheerag iingsnasi Mmaen
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t hei deevnce takings I|Ii ke they are produced by h
l'itigation.

A final fee, t-hien "skét samenthef gt -acsanalteh of
reached by the | awyers if t hnesyt eraalw od u cicnedeudc i
judgement by the court.

The amount of the single fees is aedsgygrreasi
("Stre&)fThwer t""aymount in controversy" i's the s

denied by ttFhhe ec«ifaleipd ®@pt ai ntif DMdamandshel @@0 @.
acknowledges i-DMedit heel agmd0@0O. i nDMontroversy"
This means both parties have I mparyiamg dnlnyan
those sums whicdh Hyhetyhes eree’fsl tjusdfi ftiee tri al

Al t hougdurtthseo Meeresonl y about one t bniarld soyfs ttelme
the court fees are by far Dbepdgihreg dm tGea mamniye
' itigation producreese i moddieblceo uadursty sfteeans tdan

court fee" is due i f Aa "pleadhidng@oeiuhi gdrtast d htef
is due i f the court prh c'eteldisr asof lmienj h" eavsi dtehnec ep
wi lel due i f the court Bheacsa utsoe ptrhoedruec ei sa npjuucdhg ewnoe
judgement, the | egislator has provided that t
settlletmeins . neverthel ess, r e matr ktalbd ea tttha@artn eyns ¢
entitled to a "settlement fee" which is subs

par tMaems. parties not knowing this stCowattwsr e i
and attorneys do notoy ntvikiskn imbuicins iwoh & par tdieesd

i mportant costs i f t he al ternati vhes tao rsueltet,| ¢
| awyers and judges push the parties by influe
open a seatfi@Héeméntsetal ement ratxpbaiimedGebynanke
incentives and the asymmetric informati ons
expectation formation by interested counsel a
To get a clear i dea oiftiaglalt itome dfepesnddung onN
controversy ("stakes") see eghleafiobh®wi ng numb

St akes Atmmeys fe{Court fees

10600M 8-5DM 42.DM

5000DM 279DM 132DM

10000M 539DM 222DM

2000 0OM 849 DM 342DM

50000OM 12390M 558 DM
1St Example:
The costs for a party |l oosing completely the
writing of pleadings produce a first fee for
for jwmgttgogopresent the case in a hearlihg befc

6 sHMe Adaf@konomi sche Analyse des Zivi
®*"For an economic analysis of this ru
8 spMe Adaf@konomi scheviAmalpoyls®e8 dkessp.Zi3 1.

|l prozesses, 1981,
l e see infra.



these events ar emefndl Iwhwelde btyh ea djilPdlgt diceseum
proceedings translate in the following number
3 x fees for hBSzow&alDMt tpdrursey: 3 x 5

3 x feesmeygrofhéiat bd=velreslaMypl| 83s x 539.

3 X court- fDVe s=- D K6 uxs2 2 .

some |l ump sum money for copMetomegbe@aodesoustlt
Sum: 161%+7 161666 . 14010.- DM

Pl ease not e, that the costs of the witnesses
They are shifted |Ii ke all other costs.

2nd Example:

The disputed s-DiM.i Budgdaihre 1000®@.ati oni wg.l | be

Remember that a skhffdemeat pothuaesomnelys but
judgemd@mte fcests to be paid by plaintiff and d
4 x fees for pl ai=nt2iiffsbBMsplast s orney: 4 x 539.

4 x fees fomegefoedndhant aduterisaMypl ds x 539.

2 x court- fDMe ss- DM p2 1 3.

some |l ump sum money for copPpMesSomegbe@aodesoustlt
Sum flwth parties: 2156 46442106 + 222 + 110 =

To pay biomd=as-0MM aand 50 % bx2328-OMendhbetpl ai nti ff
therforeDMily 5iI00.50% vi ct erDyM fboufth ehoasse st. or epsauyl
of the trial for the3@@a-ibdHmt i ff i s therefore 5
The net r esedletnda®ad 8 BsB22=D M.

Pl ease not e, t hat the costs of the witnesses
They are shifted |like all other costs.
3rd Example:

| f a person comes to an attdrmwey tesdathetat"
possi ble defendant who sees tbhMtcéhee hasheocadh
the attorney wi FDM,bep aitd entagxni dn@uat d5e3f9%e.ndant s’ n ¢
wi || beDMLiOfh®9 .has c aelwsaevd obby floirs tthe pl aintiff
l egal advice, for exarmelrenamy | mawt dpaysi mgpti o peu
to shift any costs of attorneys or courts on

D. A Tentative Comparative Economic Analysis of US and German Civil Procedure
Rules

I'n their survey manritcamh el ioff ertahteur @S on t he ec:
di spRi.t es. Cooter ahdemarkedRwbi hfekdpect to t
all otoben provided efficiency proofs for i nsi
inefflitci may. be that some comparisons of the

gal Di sputes and

*R. D. Cooter,/BcohomiRubAnakysis o e
89 7 ff.

f L
of Economic Liter gtlme&, .19 , pp. 106



those assumed in the Civil Odow sc onaryt rdiee sp r ming ¢
true for the comparison of the " American rul e

I. Economic Analysis of Cost Allocation Rules

1. The Necessity of Fee Regulations in Case of a Cost Shifting Rule

The American posi trequluntded sftaemdi ag =i%tate e
seems to ©be mi sl eadi ng Twiet l'mercaggaafd rteogull awy e
consequence of the rule ©Ohecwsbhnishhgfpangyi saha

the right t oononncirce arsies kksheofe the | itigation f
unusually highf aittt oweeg' pofseeble to promise
party could produce arbitraThilsy tvlerreathiwdulrd
pr omiasnidngseems to be particularly wunjust ifi
i mporltnantth.e usual for mal model s ciompar Geg mahe
rule is to be found no | onger di stcruascsti omn offe &
wi || be an externalization for the other part

An unregul ated fee contracting pogtsidddddy i
contingent f eelst byoulhde e cdpxamlaedateesd wihlat atghree e
for very high fees with the secret provision
t hat the otBeenpardeg papgsments would become p

c ontTehxits., however ,tiwbnlué dwibteh ithlte mpadependent
and the calculability of Adefaxrosas ovDhe aintrers
persons are involved, state regulated fee str

S. ShlavR.l | RSs e Sthéafvged | exampl e, comparing the ¢
rul es samedoshefigures i n boam" sayrsd e'mdnglciasH erd
compari sons between ictaemn grlulseh” rdud er' o ta ncda p'tAunreer
reality, ®bhwptheration they are rather mi sl ea
externalization and secret side payment s, t h
standardi zed by °fTahw,s enveeann si nt htahte tthA cost fi g
bet he s ame as under a non regul ated system
"super vihei am"s.t functions in civil l'itigation
structure i f there is no judge <cont.Tdlel i ng f
articAesMbyPolinsk%AD. Kot z RubBijshaftelledr by t he ¢

%ol df arb v. Vi4r2gli nd.aS.St7a7t5e (Bla9r7,3) .

13, ShiBwelSlettl ement and Trial: A Theoretical Analysis
Legal Costs, 11 Journal of Legal Stwudies, 1982, pp. 55
2 D. Rosenber A/ Mod®hawe| Btuniet ,Nusi(s2ayncl nt ernati onal Revie
1985, pp. 3 ff.

®* I magine a person suing his opponent who announce to

specialized and t her efTohree vnael eudee @dotffs osiuscahe gtohore ntl e f especi a
is poorer and relative risk aversion i mmanent.

®“A. M. Polinsky/The LDetRubriemnfte |IEdf f ect snt ef n8et ohameReSi a°
Law and Economi chAs. 1K9aB8i8h e pigff.f EIcGtY ofl foous Lawsuits on the ¢
10(1) Internat|onal Review of Law and Economics 1990,

6°A. Kafh Effect of Frivolous Lawsui #ttsi oonmalt hRee vS ectwt |oef me
and Ec onomlds7 990, pp.

€€ . C., Hamudemnity, Settlement, and LiaeiagatSioand, esr, 11'91819
157 Jf .Cadimauwdses that his model is not thougt to compar



defect not explicitlgedealciosg swisthuceoueesali k
and the | egal definition fnosratwhoinc hc aandOtfbi eo ndse nfia
cour s e, in the models comparing English vers
except cost shifting makeBuste ntshee ya nddo pnrootd uccaep tu
the English/ Ger manr egguleatwdhrn y hs hlaesmd owiutste iat s
producti on.

2. Cost Production and Cost Externalization Problems in Case of Cost Shifting Rules

R. Braeutigam/ B’ f ©OweekadmplPanzahowed that tot
parties cane rEnsgd i smhdlgheer thgahn frtu lneg. o f the cost ¢
probability the private mardhnal measss hofwead
real ity that t his problem of cost external.
addr es sceodhtbry | of relevancy of the costs inve
production anrhabhptudids wthet RnGeBerlaeoufti gam/ B. (
Panzwants to address reality, a comparison o

include the regulations described above on th
E. A. Snyde%°/tJoo,W.f oHugohwe st he argumeet whiadhkasa

that the English rule wildl producenhbfghéeheses
by the c¢cMHet ashgiufetsi ndh.at "t he prospect of grea’
mitigate the tendency of optimistic pAasrties t
demonstrated, t heomyoarkatadfvesdhoM aansd itnhec r eas
suggest that the incentives for costThperoduct

empiric&l w®testSaydfer/elenWi fHugpleeshafocawmari sc
not sud teampgari son of USaAduarned $@Bsrtseanesg & i ¢ i hg pt

by inserting the scamei 6nguukse maytpeodoscée wm@moil
With respect to the German regul atimini vehse co
and the system of the judge control of evider
amounts in a significant way.
AKatlzargues that "contrary to itidepraponemedy
to the priaoblk&mesaff eason i s ittohrast asliwiacyes sdtrroipk eo u
of "ot henrali ndsitfifteurtdi@oc es" r pghtl78because these "other in
heart of a real | ife comparison.
miPan&naal ysi s ysotfe mfsl,t edr7n alta w ea nF

°*’/R. Braeutigam/ B. AOwEabdoO
Contemporan98Rroblpemda73 ff.
8 1'n times of judges' workoverl oad t bdiusctcioomt rionl Georrmarne
much Theest macheds.hortcomings aofont hsey s Gemmamaycibvei | f i
erdi scovernyncleyntt vies Whioasede judges.
. A. Snydey/ The WEngluigses Rul e for Alnfocatsnghéeegpn] €
ur nal of Law, Economi cs, & Organisation 1990, pp. 34
A. Snydey/ The WEngluigdle s Rglaeé ffCost alnl EoatdeEngeéeny, 6
ur nal of Law, Economi cs, & Ooganips at3i7on TR, tdcemye
pirical support for one of the primary predictions
ocating |l egal costs: Fee shifting encTohrsa gcehsa npgeer tiine
behavior is consistent with the view that optimistic |
reduces thegapPedod etmeanal predictions and numerous anal~’
however come in a comparison et ween the USA and Ger ma
c L
1
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"IA. KafThe Effe f Frivolous W40 #tsi toemant hRee v3 eetwt loef me

t o a
and Economics 990, pp. 17 f. (p. 18 f.).



trial, they never handeetdg paynwcenptdekenseaito
there are no defense cAostikatvienrcluoakesd tbhyatt hien r

German rule provides cost compensation for "a
in trial, be in prleftfraadéprovater despmpbkephd:t
due time and the other parhoeneshkg &ai suamattbfn
not be paid i mmediately, the costs of this at
receiver because the other side has giVtten rea
the debtor daesonoeypayfede of his crekeditor h
the Ger maegurewmlted ycondhere is contrAryKaobzthe
costlesencatwrfh other persons by "strike sui

3. Risk Aversion and Cost Allocation Rules

S. Shaaeglies "we should expectt heheedttecbnol
frequencytof bsustrongest under the British s
possible outcdweilie imcseasgdmermy. i Shawel Imod

i mpeccabl e, in Germami skeadi oy mbie OUhagecompge
reasons.

First, civil Ilitigation in GBymahbnydi sgmaoohsctaé
costs under the dihfefmeSse nSh acetesirtley ahbhsc atoimprar & d
mo d el |l itigations with different stakes and c
Second, the system of "l egal ai d" (ProzelRko:c
| ower s ex pedcetpeedn dcionsgt son t he ilnm&-omkeuofamdlei preal
especially effects ‘Ofentnierigpt justirdieskf arvepsedl
Germany, every natural person and even every

claim against the staee f or' fOeepjegnadtianigd onfhihcihs e
the state pays for the poor's party attorney

i ncome dar ttimd | poor party | ooses, t he poor
opponent's costs.

This | egabesiidle hlamws ian cl cengea | reqguirement that
"chances to widhegs& dHhdnclesZPtOa wi n t he [ it
summary manner by the same judgd@dhwhoeopowil pbade
getgt iawar ded the demanded | egal aid therefore
S Shag%elt Settlement and Trial: A Theoretical Analys
Legal Cost s, 11 Journal of Arexwdlan8t udneof Th®2ceppnd?
including attitudes towards risk |like risk awersion ca
S. Pi ndyck/ D. IMeccoRoobmii tfse | Wi tehptree g a5 .d t o cM.vi Adamst i gat
Ok omiosche Analpy®eeds®sZi 1981, pp. 66 ff.

33, Shagalt Settl ement and Tri al : A Theoretical Anal ys
Legal Cost s, 11 Journal of Legal Studi es, 1982, pp. 55
" "Much cheapfeul"l measnts @omparison: faster, without i nt

privacy and protecti-monefarfymiangt sMeynbamest gdinby more ef

procedure structures described supra.
" sSee for ahdistfiesstoonfohbsol uMe AddDdme Isacthiev eA nrail syks ea We
Zivilprozesses, 1981, Kp. JIORAThdwThéorytbe Riomkepver sk
i K. J., AEgwaw s i n Bheea r Ti mego, r y1 907f0 . Ri s k

t
" For details see § 114 ff ZPO.



|l owering the effects of risk'/dAsemsiraneintthhe
takes awaimi svteircy wvoipeews from the ptaorot i @t i miosw:«
expectTahteisoenss.our ces of possible errors closed
wor k in the direction of di mi ni shiiog it he di
comparison with the American rul e.

The -Alteri camildedalr trials i n fedgreasl hedpr tomn | i
for the wveryThleow ocuorutr tc afne ensat n want eo f t hme proeop r epsae
| awyer who receives nothing for his work, a

di ssafaction.

11. Signalling Effects of Demands and Denials in Pleadings
1. Costs and Fees as a Function of Demands and Denials

There i s an i mportant l'iterature on signall
information Aadyammet reckesaodef s t hs taheomMmehatart
demanding a | arger settlement or demanding a
additional costs Thlhe dshmmpgeimamdi ngmapde tfyor t h
def endant denfysemgndCdo.@ s @d @we mtt li f , the signals

produce on the merits of their pleadings are
games which can drive the®parties out of the
I n German <ci vil Ibio ttpikagr at ti ieosn (tbhoet hc o satwsy ea fs |, co
evidence epcopoarieomadalrnto thenurseccd i f dlend e
a plaintiff wins only 50 % of his demand (the
al |l Ele s tf$oerree i s e x paors ealnd os ttrhoengcli ncenti ve t ¢
demands with which he tlhti nikss thhee rwiflor ep rfeivnaa nlc
strategy ntfiofrf tthee ddmand more than he expects

demands will be heavily taxed by ‘Hihsmeutyg to
true for the defendant. | f hevideniies wa ade rheen &
to Il oose in a judgement, henmbwinleld bceoasrt sa hi ghe
Further more, the height of the amount i n con
of fer, wi | | drive up the fees of t he i tige

controvVkeirsytost and fee tax aomtfiffi wol ded'enda:
i mportant consequences.

""The | LteRastenkbler ¢ hMiawi | grlo2OB6ecltEt 90 111 1 a p. 523
t hat even both parties have a clBum thoi d egiall Ibeéecgme i
m ni mum | imits where "a chance to win" wild!l be assumed

"® For an explanatMonAdga@kadedimnstchenAsslesse 1084, Zippi. | Ar
For the Ameri tan Al i Betbocthiuckat see and Sett meameaoabh, URded
Jour nal of Economicd, ¥WbOoBleSiPOB8d, sppbel OBofEXtract a ¢S
Journal of Legal Studies, 1988, pp. 437 ff.

" This argument assumes that no stratkhi b®e«pfile@dtahi ®n
problem theRdi ®cu Loiodreri 4 HBc onlo.ysiiRu bronhafl e led a l Di sputes
Resolution, XXVII(3) Journal o(f 1 E7c6o nfofmi )c wii tt ke r fau rutrree r 1t



2. Influences on the Lawyer - Client - Relationsship

The l awyer client relationshinp i s endangere
producing-agept i PTibphkGer man f esecri dgul aatbioovre e
i mportant control possibilities alleviating t
to be born by the client gives a strong and <c
their | awyempamrealalio umehss cdoe manded or Trheef used
client paying for the difference wants to hea
emerigte.i s a typical di scussion between a | awy

happenedwdaowpogsgsi ble to demand or deny so muc
cost burden and furthermore unnelcheesrsea rwi |Hi gbhee

heavy reputation problem if the <client bel i e
recommended by his | awyefThenbysdcloogpuroeduaf th
reducesiptadigge rpptr imcobl em bet ween | awyer and cl i
the fee structure give the | awyer an opposite
Fouther mor e, the German cost allocation rule
made theories of justice or enraged or strike
real istic, i . e. pessimistic atryguimentisi ofditrec
advice is high because it is opposite with | a

3. Advantages of Incentives to Reveal the "True Claims" in Litigation

The revealation of the credibly signaled dem
adantage that it allows the parties and the
taking and ot her strategic moves i s reasona
wast?éThe Ger man f ee sivresscttua er egv evaels muacle nb e
Ameri can approach whaltherreealilsy nios naete ds tf aokre afno r"

who gives an interpretation oBethesamobhates i
judge evaluating t he rseylsetveamm cieh &or fe adpedniaten dasl |iyn «
t oecbme victim of the | awyeTle bAmesreidc annf pmranat

demand huge sums of money and teQquesmrtced ef drort
defendant s’ inveSheemnins f eoa omhai| t T iga@itds eo™n . produc
reactions. Assuming "absolute"” and relative
al so the spread whdrcths pafo dauclsetss tihre timev ecsases

80 See foIf.exXampla®ren Attorneys p&bdtiwhgent hEgeseawdrthe
Process, XX(1) Journal of Legal Stwudies, 1991, pp. 187
82 This argument is in clear <contr aditchtgi ioBrh t oult é ewiolpli n
expenditures at tri &I, Bsaeuf bgamhks A0weErg/ome mPan Aaral y s
Alternative Fee ShiftingraSysPembl ey IEadAanphn@aolet @ dpbd
HughesThe ERuwlla shor Al Il ocating Legal Cost s: Evi dence
Economi cs, & OrganiAs.atKaoMmMe al9wr0i,n @ pt. he834Berhdnd f or Litigi
Really Cheaper?, 3 Journal 87, Lpw, E48nbmics, & Organi
82 g5ee for a discussion of the effect ffoefc tasb saonldu tteh ea nidn cre
to settle withMinAda®dbomami snodel Anal yse des Zivilprozes
concepKt.s JseeAThewTheorryi of @Rp sk&RAvERf, ABdPpavyn:in the The
Ri 8lkaring, 1970.



he argumentS.adhiawtedd bphe Bmgghrieaisonulof their
roduces more variahcereal ittryu,e by thhes meoasdn
emand costl essly ext riccam ys yhsitgenm apnrooudnut cse st hae h
han does the GCemanmasnsegmsmakedIheéy Gets fee st
l aims with very | ow merits, i . e. probability
her ebwi nmgartrhe r ange oflfthipso srseidbulcet i cont cnoanye sov er
i sks produced by cost shifting

f the parties are "relative risksalvfefragdi mst
rials with poor people by threatening to in
he poor opponent to investhaorproportilemaal ns
eaction by the poor party what means that
ourtsyshemis sulmagdidi ve rights d

rom a | awyer's interest group ouiiveempoamt h diwm
aymeont-r may be a promising -rufecheebubbkbyi tde:
partially overinvestments of relative risk av
The German regulation of cost allocation seer
rage of possi bl AAssrurmo mg @f ntorenadowritsit ri buti or
around the "right ful hceinnfioremattioon njdwdge niehnet "
their pleadings xpienc ttelde "rrd gihd na jaifd gtehinee ieh'e, t @u tl
possible distribution of the judgements becal
the pBecause. there is good reason to assume t
inf ormation” on the merrtscafhnoethedetaset wwi tch r
l'imiting the disputed st akhes Geakmans ermnsd tad | pi
therefore reduces erncentipwssi bol revesl byprgva
revealing expected judgement s.

111. An Economic Analysis of the Role of the Managerial Judge

Il n theiRt ®Hur Copt eri° dd.sclus sRutbhienfredsdul ts of nu
anal ysi ses on costly i nves@Caomeatt /sEqism | il brtii gt
framewooka comparative welfare poi Atntcefr ewitew
party can arbitrate and evaluate the effort

ar memreaffég n investments in a negative sum |it
has on the reduct iTohne obfe sjtu dpgeernseonnt teor rarrisi.t r a
|l awyers to act in the best interests of their
I't is an everyday practice in Germanheourts

aggreggated time and money idkceosdrrs tolfe brod de psairtt

835, ShSawietl ISettl ement and Trial: A Theoretical Analysi:
Legal CostslLeddl JStuuaiaé s(,pf.1982,. pp. 55 f f.
84 For a discussion of the danger t hat iionnc odnies tda rftf etr e &
incentives of the. |l Adva@®dnomss¢{het Anal gyee des Zivilpro
85R. D. Cooter,/ dEcolnonluhiMnfaellydsi s of Legal Disputes and
of Economic Litertlu0e4) 1989, pp. 1067 fif.

86 see for a discussion of the incentivean ofhae admalsady I
the ar me e ntAgl amdac eEconomi ¢ -SAinal ylsnissu.rcafficifgwn er Economi c
Anal ysis of Regul at ado nMalr %831s5, ;pMarcdva H mmo miiosche Anal ys
Zivil prozesséefs., 1981, pp. 110 f



further evidence oTrheorcdoewr tf ucronhterrolhse airn ntglse i
against possible income intedesvtisderfce hee dnasw
only mar gi nlan tphe dAmdriivean pretri al phase the
managedgeg put | awyers with the same wil!/| as t
by the ocdasceoour se besiatlesnodbli weGe moam ft tha &j udg
continously in control seempat o-pgehbvemi mpoen:
face caused by the needpetca kwy f{Tamdtg@ehentearad m g
solution of thetmanaegardaltoj tdgegwt hering and
seems to reaelmtavenosel wtoiopn than ansuumcontr

ar mements race of investments |l ifnuervéedeacet y
pripmadgent 9rabkbemt t he c¢csoum loift itghad i 0@ g agtaimess
evidence taking, a cooperative solution by mi
the uncontrolled freedom of the attorneys wil

IV. The Function of Civil Procedure Law: Protection of Substantive Rights
1. Litigation as an Externality

At heart of the conflict of jurisdictions set¢
and the allocation of hheéheoptastobsannadtltaed
"tr-ue" e. in a full i nf errmagh tomo |jduedrg ecmeem t n octo nik

anot her person cl ailmi nag r'stgrmeédh'oi der diget er e miv.o |
claim the val ubee ocfo nplse tBd lgyo kpnraa tl € cbtyedvay of t h

the right in a costly Jlitigation imposed by
unwarranted demands is excluded by the Ger ma
at e mpthse t"a rtukef 1t beseeference | ineaobnaoftthe:
right in a judgement, unsuccessful attacks wi

party i f the "true" rangbedshpl éehebsbmsesesbabao
that a rule stating that a rightholder has t¢c
weak or even zer o?®Ar actoesatt iadn otcoa tti toins rruil ggh twsh i
right to destroy ecompmeomicrlbdy prnagdhuci md @a@nott h
a welfare | oss bylusasltlidwicmg odeuxctd e riomma | oitfthiiressi.gma n ¢
seem t o Thiee apssexiithi | bltouess stuoi tdse taencdt tfor isvanct i «
be saffisfying

One of the problems of this correcting approe
is the propertbuitlhtats dhe mest bnuottt yaene isnat s eate a

should have the "private inhbrwmasi abS8ewhich w
87 For a f amous article on t he soci &I Cah@ke ofedverl d1
Communications Commi ssi on, 2 JourA.al M.ofPdlaiwn saknyd/ E.c oln.o nr
The Deterrent Effeats,lonBt(ebpntattlieormeanlt sReavnide wr roif Law and |
ff. For a discussion in which cases M. pAdaWastuino nk eoifn pr
Ersatz von Nichlhdear?rmo g@.rs chtite/nte.nB Hm8lghak atri onseffizienz
Rechdnsag: Beitrdge zum Travemunder Symposium zur Ok ol

Springer 1989, pp. 210 f f.

88 See the chalr.acH.erlLiazagthiechnn nbgy t h e 8 Ble@n reshtme rArd v Wmdtwaegres i t y
Review 1988,(7648): 76&Amdrki.cfainshing is costly and disrup
especially because we have been unable to attach cost



Assuming that peopl e arie h” rpeelrastoinse crains ka t & e

poorer peoplBy etvleen Ameaertihcean Rdbwedi wht peppbkei
threats against their foedihsioe fcistciad een so fwhniecal td
I ncumbents in markets may use the externaliza
Smal | firms, i n Germany aneciompgorstarlr e$ gumda@aena
' itigation threats wHiheh ebiag eblesiomess ecsarmfafsfc
for big firms the perverse antitCostt efhfiddti N
seems t ospleersaml|endgirotecti on against these str
I'n their model Dof Ribls eanfhde r $fdancted ws thiotw t he | ow
initiate together with the Ameri can rule of
d

efendant is placed i n aigsittiwat iunn ewlse rhee hdee fv
and will bthewidfldarneg t o pay na Geumahod aavw $ é&i sl ¢
does not exist: utenhea npreciss ey plt @a dirnogls , rel e
partially to be prepaid together with the pl
open a settlement range by blackmail of a nui
Theoretically, a plaintiff with a undeniabl e
against a defendant by initdarti nlyasa tpo odeasrs
bot h atTthoarsneyss.si bilimani si ektl|l pdededor €el aw
that the defendant i mmedi ately ldclkrowlasd ged fc
any reason for the initiaatiton befart lmd || ictoisd at ie
lasing de¥fAdneantan traffic accident the i1 nsur e
weeks time to investigate théa hoade thef drasmgarp
al |l costs andnteeshehn it mmedinstuel ynatcleocowli eadd
words, t he i nsur awmene a osnpfafniyc ihearst nroetasgon f or
week's period.

It is worth mentioning that even theifprteiveai |
|l oosing party i sThnet melalne tdhapaw fperson nev
opponent has no seizable income or Fpomparty,

waste reduction viuewpoint this rule makes se

2. Welfare Effects of Settlement versus Trial

I n t PaneWUbcan | iterature a |ively discussion
rules for example in cost °blemartiinnge sp roofd uccoeu rfto'r:
settl ement of t hel tpairg,i eBowev eorf,t ethh ehaari € teidc al |
settl ements based on the mere fact t hat t he

89 see for a di smtauls sniModne Awl iat@kiom oani S @t e IpArnoazl eysssee sd, e s1 978i 1v, i
100 ff.

°D., RosenbergASMoSBbhvelfl the Nuisance Suit, 5(2) Inter
1985, pp. 3 ff.

°Y’For a formal Afieroncb msé ee he ZAinwil lypreo desses 1981, p. 9.
°25ee fOR.eRPampbeEconomic Approach t amiLrigstlr @triocre,duz eJc
of Legal Studi ek.,, A.97RBlamudpspmem&yt, fSentgt ILi t i gati on, or |
Jowdn of Legal Studi es, 1989, Eppn thOhurfé$. sewéemht dbumutnile
all ocation ruleadi mgi of yenoodaragbe€EnpdaeF&|l emeessin his
Al aska Supreme CouRuWl @en82 hwhiAdlmaskmao\iided for parti al o
party's attorney fee:"The purpose of this rule is to
with three Al askan attorneys published view.



cont’Blke scomparilismme odf ft het swveof a settl ement
depends onwhiheh rwlatsiomast el y have | ead the part
versus a I|%tmgattant rpAmgersi od n’Clet efr®att ucent er
analysis around the substantive "truedn right
| awhe basic starting point of view should be
which the value of the cost allocatid®m rules
wel fare comparedsoe ol €3 vwilt $poefcf eegardnng he
|l aw di smisses thé’main point to compare

n Germany for exampl e, the increasing use o
against the risk of bearingutende garltlymaaeass hd
responsi ble for an avaiaarmgc hoef otfh et rsieatltsl eamedh t t
sel fenforcing adedmatnhde floarw IsamietPr S Beacau aaclist it &
i nsurances tpsohiinftts tfhoer tthhree ai rys ureerdy pvaarltuya bilre awv.
suit insurances start an armements race among
for l aw sui't i nsurances ahhle froeGamhaurhtyaahd |
equilibrium is inferioestaréehf@belwicedhembbwpseu
this argumentation is that a |l aw suit i nsur
all ocation rule and mirrors too | ow private
thereby damagi ngmadrhee tdhasmputtlteeal Irawhhas forsee
ru’lPe

It is by no way difficult to push parties in
suf fi%/ iherste additional costs can be athtyorney"' ¢
waiting onm%A fampamatet vaenaweylsfi s of settl ement
compare first, the ressources spent to solve

appl ydge¥Y’ viewsus the cost Bwt pmomdparet ants e tftilnrein
di spute by a private settl ement may have the

°3 See for a adiwelufsarn @ ne fofne d ths  Mf A ia #80% rsvcehres ulsn asl eytstel edm
Zivil prozesses, 1981, pp. 75 ff.

°“For a full fM.r mada ftedni amitsomhe efenal yse des Zivilprozes
°*See foR.eRPampbeEcppomachAto Legal Bmiorciedturr &t iacard, Ja1 dJ ¢
of Legal Studi ek., Q@.97Blanudpespmem& 9, fShentgt ILi t i gati on, or |
Journal of Legal Studi es, 1989, pp. 157 ff. with furth
°c Sepg Amml ysis of costly legal Il i ti gat i"odne taenrdr etnhte eifnfceec
A. M. Polinskyrhe. Dlet eRuleinhf &€lfdects of Settl ements and
Law and Economi cs wiot8B, r epfpersehC&wtfhfor s critizise the

USAmerican |iterature in the beginning of their paper
for cases to settle out of «cotulritng hanc &@ e gios tloegs itaHart
i Seemelnt s clearly are superior to trials if one's goal

M., Adaf@&konomi sche Anal yls98 1desp .Zi3v4i.l prozesses

°8 see Adam®:mi Economic -Sunidnpsirdno &, lf@wingpemEc Anal ysis o
Regul ated Mar ket s, Mac MiM.I akhddaddnohbech®&8BnappselB8dsfrZiy
1981, pp. 111 ff. A full empi M. c &Jo elhigreubct he po ditehre K ohnepsreo nii
- Die Beendiguenigcwtosnv Arrfbehnernyg durch strekitn gtelse ddrrdteiidch
Er k|l &modienlgls mvund seine Konfrontation mit empirischen Dat:

©
©

M. Adamsn Economi ¢ -Ruwiatl y b nisnd:rod iFdlegwidn ger Economic Anal
Regul ated Mar ket s, MacMill an London 1983, pp. 134 ff.
1905ee for aM.f oArdnaafi& opnroomoifs che Anal, yls9e8 1d,e sp pZi v4i3l pfrfozesses
19 For an analysis of symmetriememtd aansdy mvhekt Aadmend $ eme
Okonomi sche Analyse des Zivilprozesses, 1981, pp. 52 f
'192F ol |l owing the arguments supra, the judge "in control



influence Ohmethebptbantiiese rights are somehow
an expected | udgeHinegnhenskentttcleatesf wathoutwl judic
l ow control andivpt dtesc tainan t h%eR arditg htass t ciommi anlgv ef
superior bargaining power of one of the part

pur poses Tohfi st hheoslsaw.n efficacy of the | aw has
sseed in an outldgi deh es ectotslte mefnt a | i t iigiagnton cz¢
procedur al |l aw, welfare gains in savedsressou

are obvious.

Bal anceing sett-lasment bDettbé& poevieani pgetuial
phaseersus the widespread |jmmbagqe Iprtomagsednsets
German solution more al olnfgt ai sl a-avsassuomettdr osl el eenmts
reasonabl e -imhathia fcwhlt exnf ormati on applicati
wel fare increasing solution than a settlement
partially unpromectsd| parohesf fhdg&edliggeste
seamehts seems’° o be superior

3. Economic Analysis of the Role of Attorneys as Partisans

I n l'iterature t he wel fare i mpl i cat ionincs of 1
i denti fi caetsi osne ewm tsho npeatritmes t o be underesti mat
T. T h & hfaf soorn exampl e, cites t he t hntdeonadvamt a
literatur e: "First, contingent fees align cli
partnership initéfést ciacemhe.ep'll@Evesownidt,s bhave
payof f, contingent fees allow plaintiffs to s
to theirFiatattdryne yssf.eree | awiyteirsgairstual 'y recei ve
theel ai mved, rtelsios fee arrangement all ows pers
preesiti on of their claims througilhéhé aWwbamdo
economics |literature has to off8%r many public

o

For a Ilengthier discussionorfbrndadeweilnmgrefMeddtetclt smec
amsOkonomi sche Analyse des Zivilprozesses, 1981, pp.
The | aw provides that a judge has to be aw#se for po
r
e

= -
o>
ho' w

ul e i n pr acta sgeo,odi fi nprjesdcsgeonhavhat the merits of th
parties are completely free to refuse and can ask
R., GIrhoes sAmeri can Advantageat iTohne, V83 uMi cohfi glanne flfaw i R
734 ff . dairvgeuréssi dtyhats ‘prhoheucadecriBytynehfipociieeradye set
rangements as wel|l as dimaegr shiet ys oicn ad d jyu dviac laaaebd eq u tact ¢
izes individBatosd, aadd c mamgled dmptor gamernt Hesputes t
thout reference to the | egal systlemamaryotbec srupiemnd ed
ocsi ety verybhetadnegemnoms and i ncome the rdiverbsntyhen
irection wiTte tdregumagmtts sgigmwen in this paper and thos
cess to the courts and neaokpel et heevhe nmobrye faifnfaonrcd anbgl et hfeomr
recfbi oR. iolceads,s at | Wash FesEgecmany.3.heR.apr.@rumsedn tt hgaitv e
ettl ement in smal.l cases were guided by d heormplgdt elcy
the |l egalR.sfEsfle@ks@oiasiengnd Cattl e: Di spute Resoul u
un38 ,St anf or dl1 986w Rpepv.i e6v23 frkeldd t hashobbkdGbemaembee
nctiospafetdhsesuti and that further mor e, for smal | cl ai
at the judgermhase f hreudieybg htthheet op rdoecteed ur e vAh ibahe aknliyn ha
e "waidebbuiside ¢del cobuons icondvVoicded.

ThogmaAsen Attorneys p@adrdt iwhg@dntt hfeeggyd s eanwdbrtthe? Set t | en
egal Stwudies, 1991, pp. 187 ff.

"See forTreThroma\z®s Attorneys p@oéont iwh@aeardit hfaeé sSea wo e mb ¥
rocess, Journal of Legal Studi es, 1991, pp. 187 ff.
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From a comparative |l aw and welfare economics

externalities produced by this arrangement, t
and ot her evidence by | awyers' tirmftlhuednecfee awh
strategies are Rwott hveerrnyoref, f itchaeci ooasti ngent f
performance in comparison with a system of st
to litigate even®®tahewpahbtrited i kebgsihres Ger ma
"tigation costs help" (ProzeBkostenhilfe) see
those persons who ar e poorDifterraennta fcroonm icnagretnitn
| egal aid does mtoitalt akeer taswaoyf stutbest @oor i tig
judgement dF settl ement

Further more, open subsidization of poor it

incentives to become a partyppohenpbssrtigatio

V. Fees and Interestgroup Legislation
The arguments proposed showed that American ¢

mor e i mportant def ect s i nipgglgedd ci mmgo bl ®ome mf
externaAskiahgohserf otrhet hreesaes oAMmser i can regul ati o
found by |l ooking'Who the regul ators are

Neglecting the obvious fact t hat judges and
|l egi sl ation of American procrgderal trhuelsees ima se
groudgs.the judges take tcheesi rasnugmbveern,a ntdh etihreiirn
to invent a trial system which | eaves as muc
presence in the Iltnrsiodda rohti liott hiemr warrkliecad can
attorneys, judges and attorneys wiwhli cjhudbt tnhoe
dways the same as public interest as the comp
Further more, the eafl geoncaesointiCesel i Precedu
uneven disetdgebubBdthe Supreme CGblurt Steae dti mgi re
Advisory Commitee of the Judicial Conference

their draf the, rBdtéels ptrlegpatweditci al Conference an
upon the careful wbbarkgroegs st hsehsoeu Icdo mnel art eiemrs . mi n .

proposed Rules is more a certificatioa that t
considered judgment on the mEmhet smopwtfr t ahe pr
influence seems to come from the Bar, becauscs
attorneys ant.?Trheed eA.aB. Al uidrgfelsuenced from the

com ttees the content of new | egi sl ati on

di scovery, as well as the opposittion to it, h
1981 n Germany, every person has the right to all or par
109 ¢ the econbmelammi tetv/i Sl.enCBorto St/ @mecd &l topnssD 14 Jour na
Legal Studi es, 1985, pp. 751 ff. is true that juries
defendant it is a furthheer earigtumeantr eagaomst o eiapdrjaades
substantive rights depending who is their | egal hol der
1A, JunRiescoveramdrni kdaeruitsscchhen Rechtsverkehr 1987, pp. |

11185 F. R. D.Po5well I(,19Bt0e)wa(ditss Rehingao) st

'"fesni 64 A5 7B9,A.58 Pa( b\BaEnStjhely Pace L.-3Re(viVdeSBl@)5t 6 BB O
A.B.A.J. 47, 49 (1977).
"Hickman v32Jday.l®r,495, 515; 67 Jac&its.oon@B&.r 9ilng) Ed. 45



This influence of the A.B. A. may haveaproduc
density of judges and %&'fFtroorrn Bapswee poUSA afidves
soci al cost mi ni mi zi ng dgcembimaayt il ben mdr eatitror n
direction: more judges |l ess attorneys.

E. Concluding Remarks
Cl osing ande ccamicng back to the caotnfdlilcitngofand
bal ancing the costs versus the relevance of ¢
the discovery " Americd&mosgnt ul éd 'awalamadadc camad matc s
Civil Law countries approach seems to be supe
of judges.

'2“The number of attorneys in 19886fiarGanthaf@Thmérb]l #6n3p
number of federal judges Thne 1wh809 ea tn ulmebsetr ionfs taalnlc ejsu dwgae
was 17 627, source: Bdt east ri espt ui bsl ci hke sD eJuat hsr cbhul cahn dd elr9 9B0u, p . :



