
I. An Economic Analysis of Pretrial Discovery, Fact Gathering and
Cost Allocation Rules in the United States and Germany*

Die von US-Richtern vorgenommene Ausdehnung amerikanischer Prozeßregeln auf das Ausland hat zu
internationalen Justizkonflikten geführt, die zu einer Bedrohung des internationalen Handels werden können.
Der Aufsatz vergleicht die Zivilprozeßstrukturen zwischen den USA und Deutschland und versucht diese auch
aus der Sicht der Wirtschaftswissenschaften zu analysieren und zu bewerten. Die Untersuchung zeigt, daß die
US-amerikanischen Regelungen der Pretrial-Discovery und der Verteilung der Prozeß- und Anwaltskosten
ursächlich für verschiedene Mißstände im amerikanischen Justizsystem und damit deren internationale
Ablehnung sind. Die amerikanische Sicht, Anwaltsgebührenordnungen nach deutschem Muster als bloße
Kartelle anzusehen, übersieht die mit den amerikanischen Kostenregelungen verbundenen erheblichen
Schädigungen Dritter. Die amerikanischen Prozeßregeln verursachen im Vergleich zu den europäischen
Systemen zu viele unberechtigte und zu teure rechtliche Streitigkeiten.

"I can find no authority .. that a party must show what relevant and material
evidence proposed witnesses have in their position.It seems obvious that the
examination may lead to the discovery of relevant evidence, and that is all that is
required."

Judge Igoe

"La recherche de la paternité est interdite."
Former French Code Civile

"Nothing but inertia and vested interests justify the waste and distortion of
adversary fact-gathering."

John H. Langbein

A. Introduction: The Conflict of Jurisdictions
On the basis of domestic concepts of justice American courts consider themselves justified in
applying American discovery rules extraterritorially.In response, foreign countries try to
protect their own concepts of procedural justice and evidence production by using diplomatic
pressure, participation in U.S. litigation and sometimes in blocking statutes.This controversy
increases cost of international trade und has welfare implications.
Even if the conflict of jurisdictions is not new, the availability of discovery inside the United
States and its expansion to cases outside the United States have dramatically increased1.
Furthermore, the USA have expanded significantly their concepts of personal juridiction, even
for foreign citizens.As a rule, U.S. law, particularly the procedural law is applied
extraterritorilly by the U.S. courts in these proceedings2.The status quo can therefore be titled
as "U.S. legal hegemony"3.The judicial conflict becomes very conspicious, where different
interpretations of the term "souvereignty" are cumulating with the differences of another legal

* ErstveröffentlichungMichael Adams, The Conflict of Jurisdictions- An Economic Analysis of Pretrial
Discovery, Fact Gathering and Cost Allocation Rules in the United States and Germany"-, European Review of
Private Law, Volume 3 No.1 1995, S. 53-94.Der Aufsatz wurde sprachlich geglättet und stark gekürzt.
1 See for this developmentD. J. Gerber,Extraterritorial Discovery and the Conflict of Procedural Systems:
Germany and the United States, 34(4) American Journal of Comparative Law 1986, pp. 745 ff.(746).
2 The following arguments are made by R. Stürner,in:W. J. Habscheid(ed.), Der Justizkonflikt zwischen U.S.A
und Europa, 1986, pp. 1 ff. English Summary on p. 59 ff.
3D. J. Gerber, Extraterritorial Discovery and the Conflict of Procedural Systems: Germany and the United
States, 34(4) American Journal of Comparative Law 1986, pp. 745 ff.(746).



system.Among the differences are extremly large damage awards in product liability and
other law of torts cases, not known outside the United States- even if compared with the per
capita income4, furthermore, treble and punitive damages in antitrust cases.Among the
pecularities of US Civil Procedure law differing from Civil Law countries like Germany are
the harassing forms of litigation.The pretrial discovery process is left almost entirely to the
lawyers and provides very intrusive possibilities for discovery without requiring a substantial
and specified complaint or defense.Parties and even third parties have a nearly unlimited duty
to cooperate in pretrial discovery proceedings by means of answering interrogatories and
depositions, production of documents and things.In addition, legal literature5 sees litigation in
the USA extremely intensified by the availability of contingency fee arrangements and the
"American rule" which provides that normally no reimbursement of costs and expenses of
lititgation for the winning party will take place.As a further sublety of American Civil
procedure is seen the jury system that sometimes implies emotional favour for the victim in
liability cases6 and which complicates the rules of civil procedure by the law of evidence to
protect against the usual professional incompetence of the jury members.It is the rigidity of
discovery rather than the details of particular rules that creates the difference between US law
and the European countries including the UK7).R. Stürner underlines that these cases of
conflicts of jurisdictions are not rare events.European enterprises get continously involved in
U.S.- product liability cases, for example VW8, Porsche9, BMW10, Pierburg11, Lufthansa12,
Continental-Gummiwerke13, Anschütz14.The same is true for other European states15.
Consequently, initiation and evidence takings in US litigation became the object of a lively
dispute.Particularly, the decisions of the Supreme Court in S.N.I. Aerospatiale v. U.S District

4 The amounts awarded for personal injuries in product liability cases are grossly estimated ten times higher than
in Germany, M.Adams, Ökonomische Analyse der Produkthaftung, Beilage 2o, Betriebsberater, November
1987, pp. 14.Zur Bemessung der Höhe von Schäden SeeC. Ott/H. B. Schäfer, Begründung und Bemessung des
Schadensersatzes wegen entgangener Sachnutzung,ZIP 1986, pp. 613 ff.
5R. Stürner, in:W. J. Habscheid(ed.), Der Justizkonflikt zwischen U.S.A und Europa, 1986, pp. 1 ff.
6 For econometric evidence seeJ. Hammitt/S. Carroll/D. Relles, Tort Standards and Jury Decisions 14 Journal of
Legal Studies, 1985, pp. 751 ff.
7R. Stürner, in:W. J. Habscheid(ed.), Der Justizkonflikt zwischen U.S.A und Europa, 1986, p. 59.
8VW AG v. Superior Court,33 Cal. App. 3d 503, 109 Cal.Rptr. 219 (1973);VWAG v. Falzon103 S. Ct. 1810
(1983), 52 U.S.L.W. 3609 (Feb. 21, 1984), 23 ILM 412.
9Porsche v. Superior Court,123 Cal. App. 3d 755, 177 Cal Rptr. 155 (1981).
10Low v. BMW,88 A.D. 2d 504, 449 N.Y.S. 2d 733 (1982).
11Pierburg GmbH v. Superior Court, 137 Cal. App. 3d 238, 186 Cal.Rptr. 876 (1982).
12Schroeder v. Lufthansa18 Av. Cas. (CCH) at 17, 223 (1983);Wilson v. Lufthansa, Court of Appeals of the
State of New York, 20 May 1985.
13Lasky v. Continental Products,569 F. Supp. 1227 (1983).
14In re Anschütz u. Co GmbH, 838 F. 2d 1362 (5th Cir. 1988).
15 SeeR. Stürner, in:W. J. Habscheid(ed.), Der Justizkonflikt zwischen U.S.A und Europa, 1986, pp. 5 ff.(9).



Court16 with respect to the depostion of evidence and the case from June 15 1988
Volkswagenwerk AG v. Schlunk17 with respect to initiation found widespread attention.
Important in this field of extraterritorial discovery is the Hague Convention, in force for the
USA since 10/7/1972 (23 U.S.T. 2555, T.I.A.S. # 7444) and for Germany since 6/26/1979,
abbreviated in German "HBÜ" (Haager Beweisübereinkommen).It can be decisive for
victory in a litigation if an evidence taking has to be produced in Germany or in the USA.US
pretrial discovery allows investigations which Civil Law countries cannot even imagine18,
while fishing expeditions are not allowed in Germany19.The Hague Convention therefore
declares that each signatar state has the right to declare that he will not help in cases which
have as object a proceeding which is known in the Common Law countries under the name
"pretrial discovery of documents".The American and German concept of this treaty is that the
treaty regulates exclusively the manner of evidence takings in foreign countries20.American
courts only seldom need to take this way because they feel justified to use Amercan evidence
takings law as before.A. Junker21 advances the proposition that Germany should help US
courts requests in evidence production even in the pretrial discovery phase.But as does the
United Kingdom, which has initiated the discovery reservation, the Hague Convention HBÜ
should be given the interpretation that requests to produce "other than specified documents"
will not be accomplished22.Not accomplished furthermore, will be all requests which demand
from a person to declare which relevant documents are in his possession23.These same
interpretations of the Hague Treaty have given meanwhile Denmark, Finnlandia, Norway,
Sweden, Netherlands, Singapur, Cyprus, and France.
This interpretation has not brought to a happy end the conflict of jurisdictions between the
USA and the European countries.American judges proceed with American Civil Procedure
law if the European states do not comply with their requests for discovery.This means for an
european litigant that he has to comply in the USA if he does not want to risk loosing the
litigation even if he has succeeded in Europe to avoid a probing discovery.The only way open

16Société Nationale Industrielle Aerospatiale v. U.S. District Court for the Southern District of Iowa, 107 S. Ct.
2542, 96 L.Ed.2d 461, 55 U.S.L.W. 4842 (June 15, 1987).In this product liability case- a crash of a small
aircraft- the plaintiffs demanded the production of documents, construction plans to be presented in Iowa.The
French firms asserted that these plans would only be available by the normal way of judiciary help.Some
European goverments supported this view by letters of amici curiae.(In re Société Nationale Industrielle
Aerospatiale, for France, Switzerland and for the United Kingdom as Amici Curiae, 25 I.L.M. 1519, 1549, 1557
(1986)).The majority of the U.S. Supreme Court did not follow these arguments and ruled that the Hague treaty
did not change the internal US civil procedure law, the former duty to bring a foreign document to the USA was
therefore not changed.
17Volkswagenwerk AG v. Schlunk,56 U.S.L.W. 4595 (June 15, 1988).
18R. Schlosser, Der Justizkonflikt zwischen U.S.A und Europa, 1986, pp. 13.
19 There is no explicit rule in German civil procedure law which forbids "fishing expeditions".Legal literature
advances a bundle of reasons without offering a consistent systematic. seeR. Stürner, Die richterliche
Aufklärung im Zivilprozeß, 1982, pp. 17 f.;R. Stürner, Die Aufklärungspflicht der Parteien des Zivilprozesses,
1976, pp. 119 ff.; E. Peters, Ausforschungsbeweis im Zivilprozeß, 1966, pp. 68 f.;Rosenberg/Schwab,
Zivilprozeßrecht, 14. Aufl., 1986, pp. 729 ff.
20A. Junker, Der deutsch-amerikanische Rechtsverkehr in Zivilsachen- Zustellungen und Beweisaufnahmen,
Juristenzeitung 1989, pp. 121 ff. (127).
21A. Junker, Der deutsch-amerikanische Rechtsverkehr in Zivilsachen- Zustellungen und Beweisaufnahmen,
Juristenzeitung 1989, pp. 121 ff. (128). See alsoA. Junker, Discovery im deutsch-amerikanischen Rechtsverkehr
1987, passim.
22 Declaration of the UK with respect to the Hague treaty (HBÜ), "Erklärung des Vereinigten Königreichs zum
HBÜ", BGBl. 1980 II 1297.
23Volkswagenwerk v. Superior Court, 123 Cal.App.3d 840; 176 Cal.Rptr.874 (Cal.September 23, 1981)



to him is to avoid the recognition of the judgement in Europe by reason of violation the
German "ordre public", § 328 Abs. I Nr. 4 and § 723 Abs. 2 Satz 2 ZPO (Code of Civil
Procedure).This means that an American judgement can not be enforced in Europe.This
defense is not really promising if the defendant has property in the USA.He has to withdraw
from business in the USA24. It is mainly the probing forms of the US-discovery which are at
the heart of this conflict of jurisdictions.
German legal literature deals with the problem of fishing expeditions in evidence production
not very systematically25: the main argument goes by saying it would be unfair to enforce
evidence on unsubstantive statements without the party giving a substantive hint that his
statement on the opponent has a real background26.
In a thorough comparison of all the rules of evidence production intheUSAand Germany R.
Stürner27 comes to the conclusion that the real difference is not to be found in isolated
phenomena but in the cumulated rigorism with which all sources are used in the USA
disregarding the cause of the discovery and privacy rights.
In addition, US legal hegemony in this conflict of jurisdictions and the extraterritorial
extension of American procedural rules is rooted in the consciousness of a legal cultural
identity that has developed continuously over the past 200 years, where Europe had to
struggle with dictatureship and even total moral destruction of its law like Nazi Germany
experienced.The procedural understanding in the US does not allow for privileges as a
protection from judicial intrusion as there is no bad historical experience in the US.Instead
privileges protecting special relationships like families, legal or medical counsel, are
considered more as obstacles to equal and effective application of the law.
An interesting fact about the controversy over extraterritorial discovery is that the United
States differ in this respect "with the rest of the world"28.Therefore, a law and economic
analysis comparing the procedural rules of a Civil Law country like Gemany with the US
practice may be promising.To unterstand the questions involved, a comparative description
of the US-american litigation system with the German Civil Procedure is worthwhile to avoid
misunderstandings like the view that German civil procedure has something to do with the
Spanish Inquisition, Kafka's castle, and bureaucratic omnipotence29.Therefore it is

24 A. Schütze, Zur Verteidigung im Beweiserhebungsverfahren in US-amerikanischen Zivilprozessen,
Wertpapiermitteilungen 1985, pp. 633 ff.(636).
25E. Peters, Ausforschungsbeweis im Zivilprozeß, 1966, pp. 68 f.;H. Welzel, Die Wahrheitspflicht im
Zivilprozeß, 1935, p. 8.;R. Stürner, Die richterliche Aufklärung im Zivilprozeß, 1982, pp. 17 f.;R. Stürner, Die
Aufklärungspflicht der Parteien des Zivilprozesses, 1976, pp. 119 ff.
26 Historically, important cases of courts' reluctance to look for evidence are unsubstanive assertionsof an
alledged father that the mother of his alledged child had numerous relations with other men.See the citation of
the former French Code Civile"La recherche de la paternité est interdite."
27R. Stürner, in:W. J. Habscheid(ed.), Der Justizkonflikt zwischen U.S.A und Europa, 1986, p. 13.German
jurisdiction is becoming more and more friendly with respect to discovery, see for example BGH NJW-RR 1987,
p. 415; BGH JZ 1985, pp. 183 f.
28D. J. Gerber, Extraterritorial Discovery and the Conflict of Procedural Systems: Germany and the United
States, 34(4) American Journal of Comparative Law 1986, pp. 745 ff.(748).
29 A recent House of Lords case provides an example of this view; LordSimonsaid that "our national experience
found that justice is more likelyto ensue from adversary than from inqisitorial procedures- inqisition and Star
Chamber were decisive, and knowledge of recent totalitarian methods has merely rammed the lesson home".For
a similar view seeR. J. Allen/S. Köck/K. Riechenberg/D. T. Rosen, The German Advantage in Civil Procedure:
A Plea for more Details and fewer Generalities in Comparative Scholarship, 82 Northwestern University Law
Review 1988, pp. 705 ff.



unavoidable to discuss not only the evidence production rules in the USA and Germany as an
example of a Civil Law country but the whole system of Civil Procedure Law.

B. The Fundamental Differences in the Procedural Systems in Civil Law Countries and
the USA30

I. A Comparison of Civil Litigation Procedures Between Germany and the USA
The differences between the litigation process in the US and Germany reflect different
concepts of procedural justice.Concequently, if imposed on the other system they are felt to
violate fundamenal notions of fairness and that is the case if American discovery rules are
applied in Germany.A central concept in Civil Procedure Law is the idea that the litigation
process in Civil Law countries is intended tobe resolve disputes in society with a minimum of
interference with privacy rights and a minimum of costs.Accordingly, the state is not to be
allowed to interfere with privacy rights or to impose burdens on private citizens for the sake
of the resolution of a private conflict unless there is a reasonable basis for believing that the
result of such use of state power is significant.The litigation process in the USA consists of
two separate components: the pretrial stage and the trial itself.This division of the litigation
process is often misunderstood in Civil law countries and at the heart of the jurisdiction
conflict.To understand the necessities and effects of these different systems the different roles
of judges, lawyers, witnesses and experts have to be included in the analysis.An economic
analysis disregarding the different structures would produce worthless comparative welfare
suggestions on discovery and cost allocation rules.
A critical element of the extraterritorial discovery conflict has beenthe misunderstanding of
the nature and function of American pretrial discovery.In the exterritorial discovery
controversy American lawyers often resist any limitations on discovery.Europeans often say
it may not be used exterritorially. What is criticalfrom a German point of view is the lack of
judicial supervision of US discovery procedures and their potential for abuse by lawyers.
Becoming involved in an US-civil litigation is often felt as a traumatic experience for a
Germancitizen or enterprise31.The most important differences between a German and an US

30 This part of the paper builds heavily- even in literal formulations- on the excellent comparative presentations
in:J. H. Langbein, The German Advantage in Civil Procedure, 52(4) The University of Chicago Law Review
1985, pp. 826 ff.; Zweigert/Kötz, Einführung in die Rechtsvergleichung I, § 20 V, pp. 315 ff. andD. J. Gerber,
Extraterritorial Discovery and the Conflict of Procedural Systems: Germany and the United States, 34(4)
American Journal of Comparative Law 1986, pp. 745 ff. The paper byJ. H. Langbeinhas been heavily criticized
byR. J. Allen/S. Köck/K. Riechenberg/D. T. Rosen,The German Advantage in Civil Procedure: A Plea for more
Details and fewer Generalities in Comparative Scholarship, 82 Northwestern University Law Review 1988, pp.
705 ff. with an answer byJ. H. Langbein, Trashing the German Advantage 82 Northwestern University Law
Review 1988, pp. 763 ff. and a reply byR. J. Allen, Idealization and Caricature in comparative scholarship,82
Northwestern University Law Review 1988, pp. 785 ff. With respect to the description of the realities in German
Civil litigation thecritics ofJ. H. Langbeinwere right stating that the empirical research in Germany is not
comparable in volume and quality with the American efforts.The empirical work over the German court systems
is mainly done by German sociologists, some of them only gifted with small scale theoretical or empirical
endowments.Nevertheless, the description ofJ. H. Langbeinis analytically excellent and entirely correct in its
description of what is really going on in German courtrooms and therefore even recommended in modern
German textbooks, see for exampleH. Schack, Einführung in das US-amerikanische Zivilprozeßrecht, 1988, p.
IX.Because the literature cited byR. J. Allenand his analysis shows so many biases and stresses mainly detail
problems instead of the head lines of the German civil procedure system the explanation for this distorted view
given byJ. H. Langbeinseems highly credible thatR. J. Allenas an illiterate in German has been fallen innocent
victim of some German-speaking students passing throughNorthwestern Law Schools.
31H. Schack, Einführung in das US-amerikanische Zivilprozeßrecht,1988, p. 1.



civil litigation are the completely different roles of judge and lawyers and the power they can
exercise32.The German judge is much more a managerial judge, while his American
colleague rest comparatively passive.Extremely different from German practice, the
American judge delegates the sequence, the strategic moves and even the factgathering to the
lawyers33.In the USA the job of a judge is more like an passive arbiter, who controls only for
some rules in the adversary fights of the attorneys34.
The different roles of the judges in civil litigation can be explained by their differnt evolution.
The US trial system has evolved from a jury trial35.By this reason the trial will be a single,
continous trial, which can take hours or even days for the proceedings.This system has some
inevitable consequences. A first consequence is the importance of the preparation of the one
final and decisive trial.This decisive trial in combination with a very restricted control "de
novo" by a higher court forces the attorneys to discover in the pretrial phase of litigation for
the entire case even if most of the facts are irrelvant because once the trial phase was entered
it is seldom possible to go back and look for further evidence.
[..........]
After this comparative narrative of the both systems, the fundament is led to analyse more
precisely the cost allocation rules in USA and Germany to get a deeper understandings of the
welfare effects.

IV. Cost Allocation Rules in America and Germany
Even today US Civil Procedure Law insist on the "American rule" which- contrary to the
"German rule" in §§ 91 ff. ZPO- provides that the winning party cannot demand the recovery
of their costs and fees from the loosing party36.Even if there are many exceptions from this
rule, the principle is upheld with the argument that the person faithfully fighting for his rights
should not be deterred by the risk of cost shifting.Only suits filed in "bad faith, vexatiously,
wantonly, or for oppressive reasons" are exceptions37.Other exceptions come under common
fund38 or the substantial benefit theory for litigation from shareholder in the interest of the
company39.
Some abuses of fee production by counsel is constrained by the "Code of Professional
Responsibility" or the "American Bar Association Model Rules of Professional Conduct"
1983.Like the German § 10 Abs. 3 BRAGO (Bundesrechtsanwaltsgebührenordnung, Federal
Attorney's Fee Regulation), unjustified fee bills can be supervised.By Rule 11 Federal Rule
of Civil Procedure (FRCP) und Sect. 1912 und 1927 U.S. Code und Rule 38 FRCP cost
shifting and sanctions are provided in cases where attorneys initiated frivolous suits40.The
32R. Stürner, US-amerikanisches und europäisches Verfahrensverständnis, in: Festschrift fürErnst C. Stiefel,
1987, pp. 763 ff.(766).
33 The F.R. Civ.P. 16 introduces in the US civil litigation system the "managerial judge" by the provision of
pretrial conferences and orders.To make the differences for the analysis as clear as possible this new
approximation to the German system shall be neglected in this paper.For a discussion seeG. Resnik, Managerial
judges, 96 Harvard Law Review 1982 pp. 374 ff.
34H. Schack, Einführung in das US-amerikanische Zivilprozeßrecht, 1988, p. 54.
35Zweigert/Kötz, Einführung in die Rechtsvergleichung I, § 20 V, pp. 315 ff.
36 SeeAleyska Pipeline Service Co. v. Wilderness Society,421 US 240, 270 f. 1975.
37Roadway Express, Inc. v. Piper, 447 US 752, 766 (1980).
38Lindy Bros. Builders, Inc. v. American Radiator & Standard Sanitary Corp., 540 F.2d 102 (3d Cir. 1976).
39Mills v. Electric Auto-Lite Co., 396 US 375, 391 ff.(1970).
40F. Weinschenk, Anwaltskosten in den USA, Recht der internationalen Wirtschaft, 1990, pp. 435 ff.(439).
Flumenbaum/Karp, Second Circuit Review, Sanctions, NYLJ vom 25.1.1989.



same is provided for abuse of appellation or discovery41.F. Weinschenkadvances the
opionion that these rules will stop the abusive forms of discovery and lower substantially the
costs of American Civil litigation42.In German legal literature the American rule is seen to
serve the income interest of the American attorneys43.

1. Court and Attorney Fees in the USA
The USA are often called a litigous society.The number of civil litigations per capita is 25 %
higher than in Germany44.The number of lawyers in the year 1980 was 2348,7 per 1 Million
US citizens45.In Germany this number in 1989 was 748 per 1 Million Germans46.H. Schack
sees as a reason for this divergence the much higher use of human ressources for the finding
out of the Common Law and the formulation of unusually long contracts47.D. A. Botwinik/R.
L. Mattiaccio/ C-G. Nette48 too, stress the point that in the USA attorneys are present in all
business activities in an uncomparable higher dimension than in Germany.They emphasize
that without longer sentimentalities even since long time existing business relations or
important potential future relations would be sacrificied for a short run profit earned by a civil
litigation.They conclude that a firm doing business in the USA which does not consult a law
firm engages in a flirt with its bankruptcy, because the US civil litigations are the most
expensive in the world.In contrast, the number of judges in the USA was 279,2 per million
citizen, while the number of judges in Germany was 292 per million people49.
In the USA do not exist attorney's fees fixed by law as it is thecase in Germany in the
BRAGO (Bundesrechtsanwaltsgebührenordnung, Federal Attorney's Fee Regulation).The
Supreme Court sees fixed fees as a cartel practice50.The usual systems in the US are hourely
fees or contingent fees.The hourly fees amount to 125-150 US $ for beginners, up to 400 US
$ for top level seniors in big law firms51.Outside the big cities an attorney demands between
150 dollars and 180 US dollars per hour52.Different from Germany, there is no fixed relation
of the fees to the "amount in controversy", the "stake".An interrogation among lawyers
showed the mean time input for normal cases was 30,4 hours53.The hourly fee seems to be
responsible for the fact that since 1938 pretrial discovery became the most workintensive
phase of the litigation because every hour on discovery is additional income for the lawyer.

41Hurd v. Ralph's Grocery,824 2d 806 (9th Cir., 1987).;41)F. Weinschenk, Anwaltskosten in den USA, Recht
der internationalen Wirtschaft, 1990, pp. 435 ff.(439).
42F. Weinschenk, Anwaltskosten in den USA, Recht der internationalen Wirtschaft, 1990, pp. 435 ff.(439).
43H. Schack, Einführung in das US-amerikanische Zivilprozeßrecht, 1988, p. 9.
44H. Schack, Einführung in das US-amerikanische Zivilprozeßrecht, 1988, p. 5 mit weiteren Nachweisen.
45R. Galanter, Reading the Landscape of Disputes, 31 UCLA L. Rev. pp. 4 ff.(1983).
46 The number of attorneys in 1989 in Germany was 46 397 with a population of around 62 million people,
which means 748 for one million inhabitants.The number of federal judges in 1989 at last instances was 519.
The whole number of all judges in all courts 1989 was 17 627, which means 292 per one million people.Source:
Statistisches Jahrbuch der Bundesrepublik Deutschland 1990, p. 336.
47H. Schack, Einführung in das US-amerikanische Zivilprozeßrecht, 1988, p. 6.
48D. A. Botwinik/R. L. Mattiaccio/ C.G. Nette, Amerika: Das Land der Juristen und Rechtsstreitigkeiten,
Harvardmanager,4/1986 S: 75 ff.
49 Statistisches Jahrbuch der Bundesrepublik Deutschland 1990, p. 336.
50Goldfarb v. Virginia State Bar,421 US 773 (1975).
51F. Weinschenk, Anwaltskosten in den USA, Recht der internationalen Wirtschaft, 1990, pp. 435 ff.(437) zitiert
Annual Survey: Billing in the US, National Law Journal vom 20.11.1989.
52F. Weinschenk, Anwaltskosten in den USA, Recht der internationalen Wirtschaft, 1990, pp. 435 ff.(437) zitiert
Annual Survey of Billing, National Law Journal vom 20.11.1989.
53Trubek et al., The Costs of Ordinary Litigation, 31 UCLA L. Rev. 72-127 (1983).



The German fee regulation and the "managerial judge" gives no incentives to spent as much
time on discovery as it has evolved in the USA.Generally speaking, the German fee
regulation provides for every phase of the litigation a fixed lump sum fee.
An other widely used system in the USA arecontingent fees.In product liability cases, traffic
accidents and medical malpractice cases, the rates are between 25 and 50 percent, depending
if a pretrial settlement can be reached or the whole way through the appellate courts must be
made.Contingent fees are praised in the USA as a welfare for the poor plaintiff fighting
against rich firms.The defendant, even if prevailing, is in a much worse situation.He has to
pay the expensive hourly fees and will nothing recover even if he wins the litigation54.The
use of contingent fees in Germany would be an offence of the code of professional ethic.

2. Fees and Cost Regulations in German
a. Basic Priciples
Any person seeking advice from a lawyer in Germany has to pay a fee regulated by law, the
BRAGO (Bundesrechtsanwaltsgebührenordnung, Federal Attorney's Fee Regulation).It is
possible nevertheless, to make a contract with a client which provides for a higher fee for the
attorney.Even if contracts on higher hourly fees are possible, it is not widespread.The reason
is that in case of a victory or a partial victory the winning party can demand only the
"necessary costs of his litigation expenditures".This includes the fees determined by the law,
but not higher fees contracted for.As a rule, in Germany parties are not inclined to pay more
than these legal fees.
Contingent fees are forbidden because they are seen as incompatible with the function of a
lawyer as "an independent aid of justice".Lawyers do not have the right to become partisans
of the clients.They have to keep "equidistance to court and client".

b. Details of the German Fees Regulation
To get a more thorough understanding, German fee regulations and their incentives will be
shown in the followings with more detail55:
If a client comes for consultation to a lawyer, a so called "first fee" or "advice fee" is to be
paid.If the lawyer thinks it is in the interest of his client to advance with asuit, the lawyer has
to produce a written "pleadings".For this pleadings which initiates the trial he will not get
another fee.This additional effort is consumed and included by the "first fee".The legal
regulation gives no incentive to initiate a trial.
But a "second fee"- of the same amount as the first fee- is due if the lawyer has to appear
before the court.This is usually the case if the opponent does not immediately acknowledge
completely the demands of the plaintiff.
A "third fee" in the same hight as the other fees, is due if evidence taking ("depositions")
becomes necessary, for example witnesses or experts must be heard.This "third fee" covers
all kind and every number of hearings as many it may be.So, there is no incentive to extend

54 In the United Kindom any form of contingent fees were unenforcable.The Courts and Legal Services Act
1990 now allows the Lord Chancellor to autorise contracts which provide that the client has to pay no fees if he
loses the case.The lawyer, however, will receive the usual hourly rate plus regulated percentage mark up it the
client wins.American share contracts remain unenforcable.
55 SeeM. Adams, Ökonomische Analyse des Zivilprozesses,1981, pp. 34 f.



the evidence takings like they are produced by hourely fees in the pretrial phase in US civil
litigation.
A final fee, the "settlement fee"- in the same height as each of the fees before- can be
reached by the lawyers if they now succeed in settling the case instead of inducing a
judgement by the court.
The amount of the single fees is a decreasing function of the "amount in controversy"
("Streitwert")56).The "amount in controversy" is the sum demanded by the plaintiff but
denied by the defendant.For example,if a plaintiff demands 10000.- DM and the defendant
acknowledges immediately 4000.-DM, the "amount in controversy" is 6000.- DM.
This means both parties have important financial interests in demanding and denying only
those sums which they see as justified by the results of the trial57.
Although thecourts feescover only about one third of the cost of the jurisdictional system,
the court fees are by far higher in Germany than in the US.Depending on the stress the
litigation produces in the court system three possible court fees can be indebeted: The "first
court fee" is due if a pleading is sent to the court.A "second court fee"- as high as the first-
is due if the court proceeds to an "evidence hearing".A "third fee"- as high as the previous-
will be due if the court has to produce a judgement.Because there is much work in writing the
judgement, the legislator has provided that this "third court fee" is not to be paid in case of a
settlement.It is nevertheless, remarkable that in case of a settlement the attorneys are both
entitled to a "settlement fee" which is substantially higher than the court fee saved by the
parties.Many parties not knowing this structure imagine fee savings by settlements.Courts
and attorneys do not invest much work to destroy this illusion.In sum, the parties may save
important costs if the alternative to settlement is costly evidence production.As a rule,
lawyers and judges push the parties by influencing their expectations to the pessimistic side to
open a settlement range58.High settlement rates in Germany may be explained by these
incentives and the asymmetric informations on these incentives and the influence on
expectation formation by interested counsel and court.
To get a clear idea of all the fees due in a civil litigation depending on the Amount in
controversy ("stakes") see the following numbers taken from the regulations:

Stakes Attorneys feeCourt fees
1000.- DM  85.- DM 42.- DM
5000.- DM 279.- DM 132.- DM
10000.- DM 539.- DM 222.- DM
20000.- DM 849.- DM 342.- DM
50000.- DM 1239.- DM 558.- DM

1st Example:
The costs for a party loosing completely the case have the following structure: advice and
writing of pleadings produce a first fee for his lawyer; a second trial fee is due for the lawyer
for just going to present the case in a hearing before court, and a third evidence takings fee.If

56 SeeM. Adams, Ökonomische Analyse des Zivilprozesses, 1981, pp. 34 f.
57 For an economic analysis of this rule see infra.
58 SeeM. Adams, Ökonomische Analyse des Zivilprozesses, 1981, p. 31.



these events are followed by a judgement while the disputed sum is 10000.-DM these
proceedings translate in the following numbers:
3 x fees for his own attorney: 3 x 539.-= 1617.- DM plus
3 x fees for the attorney of his adversary: 3 x 539.-= 1617.- DM plus
3 x court fees 3 x 222.- DM = 666.- DMplus
some lump sum money for copies, telepones usually some 110.-DM for attorneys and court
Sum: 1617.- + 1617.-+ 666.- + 110 =4010.- DM
Please note, that the costs of the witnesses and the experts are not included in this example.
They are shifted like all other costs.

2nd Example:
The disputed sum is again 10000.-DM. But the litigation will be settled in an equal sharing.
Remember that a settlement produces a 4th fee for both attorneys but eliminates the courts'
judgement fee.The costs to be paid by plaintiff and defendant are:
4 x fees for plaintiff's attorney: 4 x 539.-= 2156.- DM plus
4 x fees for defendants attorney of his adversary: 4 x 539.-= 2156.- DM plus
2 x court fees 2 x 222.- DM = 444.- DM plus
some lump sum money for copies, telepones usually some 110.-DM for attorneys and court
Sum forboth parties: 2156 + 2156 + 222 + 110 =4644.- DM
To pay 50% by plaintiff= 2322.- DM and 50% by defendant= 2322.- DM. The plaintiff gets
therfore his 5000.-DM by his 50% victory, but has to pay 2322.- DM for costs.The net result
of the trial for the plaintiff is therefore 5000- 2322 =2678.-DM
The net result for the defendant is- 5000- 2322 =- 7322.-DM.
Please note, that the costs of the witnesses and the experts are not included in this example.
They are shifted like all other costs.

3rd Example:
If a person comes to an attorney and the attorney gives advice and writes a letter to the
possible defendant who sees that he has no chance winning the 10000.-DM case, the costs for
the attorney will be at maximum 539.-DM, paid by thedefendant. So defendants' net position
will be 10539.-DM,if he has caused by his behavior for the plaintiff the necessity to go for
legal advice, for example by not paying in due time.German law does not open the possiblity
to shift any costs of attorneys or courts on the opponent if the opponent complies to the law.

D. A Tentative Comparative Economic Analysis of US and German Civil Procedure
Rules

In their survey article of the US-American literature on the economic analysis of legal
disputesR. D. Cooter and D. L. Rubinfeld59 remarked with respect to tort law that economists
all toooften provided efficiency proofs for institutions that most lawyers now view as
inefficient.It may be that some comparisons of the American civil procedure system with

59R. D. Cooter /D. L. Rubinfeld, Economic Analysis of Legal Disputes and Their Resolution, XXVII(3) Journal
of Economic Literature, 1989, pp. 1067 ff.(1094).



those assumed in the Civil Law countries missed important points.This may be prominently
true for the comparison of the "American rule" with the "English rule", as will be shown infra.

I. Economic Analysis of Cost Allocation Rules
1. The Necessity of Fee Regulations in Case of a Cost Shifting Rule
The American position understanding stateregulated fees as a state enforced cartel pricing60

seems to be misleading with regard to lawyer fees.The necessity of regulation is a
consequence of the rule of cost shifting in case of victory.The winning party shall not have
the right to increase the economic risks of the litigation for his opponent by producing
unusually high attorney's fees.If it were possible to promise extremely high lawyer fees a
party could produce arbitrarily very high risks for his opponent.This threat would be very
promisingand seems to be particularly unjust if income differences between the parties are
important.In the usual formal models comparing the American rule with the British/German
rule is to be found no longer discussion of the possibility that an unrestricted contract on fees
will be an externalization for the other party and an attenuation of his substantive rights.
An unregulated fee contracting possibility in case of the German rule would introduce
contingent fees by the back door.It could be expected that the parties will agree on contracts
for very high fees with the secret provision that the agreement would only be binding in case
that the other party loses.Even side payments would become possible and regular in this
context.This, however, would be incompatible with the independent position of the lawyers
and the calculability of the costs of a trial for both parties.As far as the interest of third
persons are involved, state regulated fee structures become unavoidable.
S. Shavell61, D. Rosenberg/S. Shavell62 for example, comparing the different cost allocation
rules used thesame cost figures in both systems, called "American" and "English rule".Such
comparisons between "English rule" and "American rule" do not capture the full difference in
reality, by their baptization they are rather misleading: Because of the possibility of
externalization and secret side payments, the refundable costs by the winner have to be
standardized by law, even in the USA63.This means that the cost figures in Germany will not
bethe same as under a non regulated system of pretrial discovery under attorney's
"supervision".The cost functions in civil litigation cannot be assumed to have the same
structure if there is no judge controlling for relevance like it is the case in the USA.The
articles byA. M. Polinsky/D. L. Rubinfeld64,A. Katz65,J. C. Hause66,suffer by the same

60Goldfarb v. Virginia State Bar, 421 U.S. 775 (1973).
61 S. Shavell, Suit Settlement and Trial: A Theoretical Analysis Under Alternative Methods for the Allocation of
Legal Costs, 11 Journal of Legal Studies, 1982, pp. 55 ff. p. 58 fn. 15; p. 59 fn. 15; p. 73 Appendix passim.
62 D. Rosenberg/S. Shavell, A Model of the Nuisance Suit, 5(2) International Review of Law and Economics
1985, pp. 3 ff.
63 Imagine a person suing his opponent who announce to hire 3 attorneys with the argument that each of them is
specialized and therefore needed for a good defense.The value of such threats is evident, especially if the suitor
is poorer and relative risk aversion immanent.
64A. M. Polinsky/D. L. Rubinfeld, The Deterrent Effects of Settlements and Trials, 8(1) International Review of
Law and Economics 1988, pp. 109 ff.A. Katz, The Effect of Frivolous Lawsuits on the Settlement of Litigation,
10(1) International Review of Law and Economics 1990, pp. 17 f.;
65A. Katz, The Effect of Frivolous Lawsuits on the Settlement of Litigation, 10(1) International Review of Law
and Economics 1990, pp. 17 f.
66J. C. Hause, Indemnity, Settlement, and Litigation, or I'll be Suing You, 18 Journal of Legal Studies, 1989, pp.
157 ff. J. C. Hauseadmitts that his model is not thougt to compare American and English civil litigation because



defect not explicitly dealing with necessarily different costs structures like fee standardization
and the legal definition for which actions fees and their compensation can be demanded.Of
course, in the models comparing English versus American rule holding everything constant
except cost shifting make sense and produce useful insights.But they do not capture reality of
the English/German rule which has to use aregulatory scheme with its own incentives on cost
production.

2. Cost Production and Cost Externalization Problems in Case of Cost Shifting Rules
R. Braeutigam/B. Owen/J. Panzar67 for example, showed that total expenditures of both
parties can rise under the English/German rule.The shifting of the costs lowers with some
probability the private marginal costs of additional expenditures.This means however, in
reality that this problem of cost externalization in the English/German rule has to be
addressed by control of relevancy of the costs invested in the case, for example in evidence
production and that is what German judges do68.If the model ofR. Braeutigam/B. Owen/J.
Panzar wants to address reality, a comparison of the two systems would have required to
include the regulations described above on the position of the judges in factgathering.
E. A. Snyder/J. W. Hughes69 too, follow the arguments advanced by the literature which say
that the English rule will produce higher costs because of partial externalization of these costs
by the cost shifting.He argues that "the prospect of greater trial costs due to fee shifting will
mitigate the tendency of optimistic parties to litigate their claims under the English rule."As
demonstrated, the work of scholars in comparative law and the reasonings in this article
suggest that the incentives for cost production in a litigation go in the other direction.The
empirical tests ofE. A. Snyder/J. W. Hughes- even if useful for US-internal comparisons- are
not suited fora comparison of USA and German civil procedure systems70.Disregarding this
by inserting the same figures in the cost allocation rule may produce more error than insight.
With respect to the German regulation the cost shifting rule, the standardization incentives
and the system of the judge control of evidence production will change the values of the cost
amounts in a significant way.
A.Katz71 argues that "contrary to its proponent's claims, the English rule provides no remedy
to the problem ofstrike suits.The reason is that since strike suitors always drop out before a

of "other institutional differences" p. 178.He is right, because these "other institutional differences" are at the
heart of a real life comparison.
67R. Braeutigam/B. Owen/J. Panzar, An Economic Analysis of Alternative Fee Shifting Systems, 47 Law and
Contemporary Problems1984, pp. 173 ff.
68 In times of judges' workoverload this control for relevancy can mean that evidence production in Germany is
too much restricted.The main shortcomings of the German civil litigation system may be found in
underdiscovery by this biasedincentives for the judges.
69E. A. Snyder/J. W. Hughes, The English Rule for Allocating Legal Costs: Evidence confronts Theory, 6(2)
Journal of Law, Economics, & Organisation 1990, pp. 345 ff.
70E. A. Snyder/J. W. Hughes, The English Rule for Allocating Legal Costs: Evidence confronts Theory, 6(2)
Journal of Law, Economics, & Organisation 1990, come to the conclusion, p. 377, that they "have found
empirical support for one of the primary predictions of the theoretical literature on alternative methods for
allocating legal costs: Fee shifting encourages parties to litigate rather than settle their claims.This change in
behavior is consistent with the view that optimistic litigants anticipate shifting their fees to their opponent, which
reduces the settlement gap."Theoretical predictions and numerous analysises of scholars in comparative law
however come in a comparison between the USA and Germany to completely opposite opinions.
71A. Katz, The Effect of Frivolous Lawsuits on the Settlement of Litigation, 10(1) International Review of Law
and Economics 1990, pp. 17 f. (p. 18 f.).



trial, they never have to pay any defense costs.Indeed, since strike suitors never go to trial,
there are no defense costs incurred by their cases."A. Katz overlooks that in reality, the
German rule provides cost compensation for "any necessary enforcement costs of a right" be
in trial, be in pretrial/private dispute phase.If a debtor for example, does not pay his bill in
due time and the other partie asks his attorney to write a letter announcing a suit if the bill will
not be paid immediately, the costs of this attorney's letter and his advice are to be paid by the
receiver because the other side has given reason to resort for legal help in form of a lawyer.If
the debtor does not pay the attorney's fees of his creditor he can expect a lawsuit therefore.In
the German rule consequently, there is contrary to the assumptions made byA. Katz no
costless interference with other persons by "strike suits".

3. Risk Aversion and Cost Allocation Rules
S. Shavell72 argues "we should expect the effect of risk aversion- the reduction in the
frequency of suit- to be strongest under the British system", "since the variability in the
possible outcome is increased"73.While this argument in the model used byS. Shavell is
impeccable, in German reality this danger is diminished or more than compensated by several
reasons.
First, civil litigation in Germany is much cheaper than in the USA74.By holding constant the
costs under the different cost allocation schemes,S. Shavell in reality has compared by his
model litigations with different stakes and costs.
Second, the system of "legal aid" (Prozeßkostenhilfe) in Germany takes away risks and
lowers expected costs- depending on the income of the persons involved- thus ameliorating
especially effects of "relative risk aversion"75 endangering justice for poor citizens: In
Germany, every natural person and even every corporation domiciled in Germany has a legal
claim against the state for legal aid which enables them to litigate76.Depending of his income
the state pays for the poor's party attorney and the court fees in full or depending of his
income partially.If the poor party looses, the poor party nevertheless has to pay his
opponent's costs.
This legal aid has- beside low income- as a legal requirement that his suit or his defense has
"chances to win", § 114 1 ZPO.These chances to win the litigation are controled in a
summary manner by the same judge who will decide the case, § 118 ZPO.The poor party
getting awarded the demanded legal aid therefore has a certain signal on the merits of his case

72S. Shavell, Suit Settlement and Trial: A Theoretical Analysis Under Alternative Methods for the Allocation of
Legal Costs, 11 Journal of Legal Studies, 1982, pp. 55 ff. p. 62.An explanation of choice under uncertainty,
including attitudes towards risk like risk aversion can be found in any microeconomic textbook, for exampleR.
S. Pindyck/D.L. Rubinfeld, Microeconomics, chapter 5.With regard to civil litigation see M. Adams,
Ökonomische Analyse des Zivilprozesses, 1981, pp. 66 ff.
73S. Shavell, Suit Settlement and Trial: A Theoretical Analysis Under Alternative Methods for the Allocation of
Legal Costs, 11 Journal of Legal Studies, 1982, pp. 55 ff.( p. 70).
74 "Much cheaper" means a full cost comparison: faster, without interference of personal rights like freedom,
privacy and protection of family members (non-monetary costs), and monetary costs by more efficient civil
procedure structures described supra.
75 See for a discussion of the effect of absolute and relative risk aversionM. Adams, Ökonomische Analyse des
Zivilprozesses, 1981, pp. 100 ff.; for the concepts seeK. J. Arrow, The Theory of Risk Aversion pp. 90 ff.(94)
in:K. J. Arrow, Essays in the Theory of Risk-Bearing, 1970.
76 For details see § 114 ff ZPO.



lowering the effects of risk aversion in the German rule considerably77.As a rule, this signal
takes away very optimistic views from the parties, lowering the risk of too optimistic
expectations.These sources of possible errors closed for poor people, the diminshed risks may
work in the direction of diminishing the distorting effects of relative risk aversion in
comparison with the American rule.
The US-American legal aid for trials in federal courts in 28 USC § 1915 provides help only
for the very low court fees.The court can mandate the representation of a poor party by a
lawyer who receives nothing for his work, a rule which proved to be a source of attorneys
dissatisfaction.

II. Signalling Effects of Demands and Denials in Pleadings
1. Costs and Fees as a Function of Demands and Denials
There is an important literature on signalling in settlement bargaining who relies on
information asymmetries.A basic idea of this models is the American situation that
demanding a larger settlement or demanding a larger judgment in the pleadings has itself no
additional costs for the demanding party.The same assumption is made for the strategy of the
defendant denying the plaintiffs demands.Consequently, the signals which the parties
produce on the merits of their pleadings are not credible and produce huge spaces for strategic
games which can drive the parties out of the settlement range78.
In German civil litigation the costs ofbothparties (both lawyers, court, costs of taking
evidence etc.) are borneproportional to the unsuccessful demandsor unsuccessful denials.If
a plaintiff wins only 50 % of his demand (the amount in controversy) he has to bear 50 % of
all costs.He therefore is exposed to the clear and strong incentive to present only those
demands with which he thinks he will prevail at court.It is therefore financially not a good
strategy for the plaintiff to demand more than he expects in a judgement because surplus
demands will be heavily taxed by his duty to pay for the loosing parts its costs79.The same is
true for the defendant. If he denies a demand instead of immediately giving in what he expects
to loose in a judgement, he will bear a higher percentage of the combined costs.
Furthermore, the height of the amount in controversy, the difference between demand and
offer, will drive up the fees of the litigation which are a function of the "amount in
controversy".This cost and fee tax on "frivolous" assertions by plaintiff or defendant have
important consequences.

77 The literatureL. Rosenberg/ K.- H. Schwab, Zivilprozeßrecht14, 1986, § 90 III 1 a p. 523 advances the opinion
that even both parties have a claim to legal litigation help at the same time.But this will become near the
minimum limits where "a chance to win" will be assumed.
78 For an explanation and definition seeM. Adams, Ökonomische Analyse des Zivilprozesses, 1981, pp. 13 ff.
For the American literature seeL. A. Bebchuk, Litigation and Settlement Under Imperfect Information, Rand
Journal of Economics, 15(3) 1984, pp. 404 ff.;L. A. Bebchuk, Suing solely to Extract a Settlement Offer, 17(2)
Journal of Legal Studies, 1988, pp. 437 ff.
79 This argument assumes that no strategic exploitation of the opponents expectations will be tried.See for this
problem the discussion inR. D. Cooter / D. L. Rubinfeld, Economic Analysis of Legal Disputes and Their
Resolution, XXVII(3) Journal of Economic Literature, 1989, pp. 1067 ff.(1076 ff.) with further references.



2. Influences on the Lawyer - Client - Relationsship
The lawyer client relationship is endangered by the asymmetric information structure,
producing a principal-agent problem80.The German fee regulation described above offers
important control possibilities alleviating the principals' problems: The percentage of the costs
to be born by the client gives a strong and costly signal for the lawyer's client how successful
their lawyer really was compared to theamounts demanded or refused in the pleadings.The
client paying for the difference wants to hear good reasons how and why this difference could
emerge.It is a typical discussion between a lawyer and a client after a trial or settlement has
happened how it was possible to demand or deny so much with the consequences of a high
cost burden and furthermore unnecessary higher fees for attorneys and court.There will be a
heavy reputation problem if the client believes that the height of his demands in suit were
recommended by his lawyer only to produce higher fees.The disclosure of the difference
reduces the principal-agent problem between lawyer and client by reputation effects even if
the fee structure give the lawyer an opposite interest in the short run.
Furthermore, the German cost allocation rule gives good incentives for clients with home-
made theories of justice or enraged or strike motivations to listen more diligently to the more
realistic, i.e. pessimistic arguments of the lawyer because his credibility in this direction of
advice is high because it is opposite with lawyers income interests.

3. Advantages of Incentives to Reveal the "True Claims" in Litigation
The revealation of the credibly signaled demand or denial by the opponent has the further
advantage that it allows the parties and the judge to see how much investment in evidence
taking and other strategic moves is reasonable and from which point it will become
wasteful81.The German fee structure gives incentives to reveal much better than the
American approach what really is at stake for all.There is no need for an "explaining" lawyer
who gives an interpretation of the amounts really at risk in litigation.Because there is no
judge evaluating the relevance of demands in the US-system the parties are partially designed
to become victim of the lawyers biased information interests.The American practice to
demand huge sums of money and to settle for small percentages have consequences for the
defendants' investments in litigation.The increased "informational noise" produces real
reactions. Assuming "absolute" and "relative risk averse parties" it is not only the mean, but
also the spread which produces the investments of costs in the cases82.

80 See for exampleT. Thomason, Are Attorneys paid what they're worth?Contingent Fees and the Settlement
Process, XX(1) Journal of Legal Studies, 1991, pp. 187 ff. with further references.
81 This argument is in clear contradiction to the opinion advanced in literature that the English rule will rise
expenditures at trial, see for these argumentsR. Braeutigam/B. Owen/J. Panzar, An Economic Analysis of
Alternative Fee Shifting Systems, 47 Law and Contemporary Problems 1984, pp. 173 ff.;E. A. Snyder/J. W.
Hughes, The English Rule for Allocating Legal Costs: Evidence confronts Theory, 6(2) Journal of Law,
Economics, & Organisation 1990, pp. 345 ff.;A. Katz, Measuring the Demand for Litigation: Is the English Rule
Really Cheaper?, 3 Journal of Law, Economics, & Organisation 1987, pp. 143 ff.
82 See for a discussion of the effect of absolute and relative risk aversion on the welfare effects and the incentives
to settle within a formal modelM. Adams, Ökonomische Analyse des Zivilprozesses, 1981, pp. 100 ff.; for the
concepts seeK. J. Arrow, The Theory of Risk Aversion pp. 90 ff.(94) in:K. J. Arrow, Essays in the Theory of
Risk-Bearing, 1970.



The argument advanced byS. Shavell83 that the English rule by reason of their cost shifting
produces more variance is true in his model.In reality, by the reason of the possibility to
demand costlessly extremly high amounts the American system produces a higher variance
than does the German system.The German system makes by its fee structure demanding
claims with very low merits, i.e. probability to get the claim awarded in court, uneconomical,
thereby narrowing the range of possible outcomes.This reduction may overcompensate the
risks produced by cost shifting.
If the parties are "relative risk averse" a rich party in the USA could protect himself against
trials with poor people by threatening to invest huge amounts in the litigation which require
the poor opponent to invest more too, leading at last to a morethan proportional settlement
reaction by the poor party what means that he economically was thriven out of the
courtsystemwith his substantive rights damaged84.
From a lawyer's interest group viewpoint however, the American rule- given an hourely
paymentcontract- may be a promising rule because it transforms- if carefully designed-
partially overinvestments of relative risk averse parties in attorney's income.
The German regulation of cost allocation seems to have the further advantage to narrow the
range of possible errors of the court.Assuming a normal distribution of possible judgements
around the "right full information judgement", the incentives to induce the parties to narrow
their pleadings in the region of the expected "right judgement", cuts parts of the tails of the
possible distribution of the judgements because the court cannot go beyond the demands of
the parties.Because there is good reason to assume that both parties have much "private
information" on the merits of the case which the court cannot detect with reasonable costs,
limiting the disputed stakes make sense to promote justice.The German cost allocation rule
therefore reduces error possibilities by giving incentives to reveal private informations by
revealing expected judgements.

III. An Economic Analysis of the Role of the Managerial Judge
In their surveyR. D. Cooter/ D. L. Rubinfeld85 discuss the results of numerous game theoretic
analysises on costly investments in litigation, mostly in aCournot/Nash-Equilibrium
framework.From a comparative welfare point of view it seems promising if a non-interested
party can arbitrate and evaluate the efforts of the parties and give stop signals if the
armementsrace86 in investments in a negative sum litigation game goes beyond the value it
has on the reduction of judgement errors.The best person to arbitrate and to control the
lawyers to act in the best interests of their clients is obviously the judge.
It is an everyday practice in German courts that the judges are watching and weighting the
aggreggated time and money costs of both parties when they decide on the necessity to take

83S. Shavell,Suit Settlement and Trial: A Theoretical Analysis Under Alternative Methods for the Allocation of
Legal Costs, 11 Journal ofLegal Studies, 1982, pp. 55 ff.(p. 62).
84 For a discussion of the danger that income differences by absolute and relative risk aversion distort the
incentives of the law and its justice seeM. Adams, Ökonomische Analyse des Zivilprozesses, 1981, pp. 93 ff.
85R. D. Cooter/d. L. Rubinfeld, Economic Analysis of Legal Disputes and Their Resolution, XXVII(3) Journal
of Economic Literture, 1989, pp. 1067 ff.(1094).
86 See for a discussion of the incentives of a lawsuit insurance producing an avalanche of trialsan the analogy to
the armements raceM. Adams, An Economic Analysis of Law-Suit Insurance, in:J. Finsinger(ed.), Economic
Analysis of Regulated Markets, MacMillan London 1983, pp. 134-151;M. Adams, Ökonomische Analyse des
Zivilprozesses, 1981, pp. 110 ff.



further evidence or order further hearings.The court controls in the interest of both parties
against possible income interests of the lawyers wether the proposed evidence seems to be
only marginal productive.In the American pretrial phase there is no such always present cost
manageing judge, but lawyers with the same will as their German colleagues: to make money
by the case,- of course besides other more ethical motives.The German situation of a judge
continously in control seems to solve important parts of the principal agent-problem clients
face caused by the need to buy information with respect to factgathering.The German
solution of the managerial judge with regard to factgathering and evaluating offered evidence
seems to reach a more cooperative solution than an uncontrolled partially negative-sum
armements race of investments in evidence production at law suits.If uncertainty and
principal-agent problems are at the core of the negative-sum litigation games including
evidence taking, a cooperative solution by minimizing uncertainty in evidence production and
the uncontrolled freedom of the attorneys will produce less costly litigation and more welfare.

IV. The Function of Civil Procedure Law: Protection of Substantive Rights
1. Litigation as an Externality
At heart of the conflict of jurisdictions seems to be the different values given to the amount
and the allocation of the costs of an attack on rights on the parties involved: in Germany, a
"true"- i.e. in a full information judgement confirmed- rightholder can not be damaged by
another person claiming something different.If a "true"rightholder gets involved in such a
claim the value of his right will be completely protected.Blackmail by way of threats to erode
the right in a costly litigation imposed by the necessity to defend it in litigation against
unwarranted demands is excluded by the German rule which shifts the full costs of such
attempts to the "true" looser.If the reference line of a "true right" is the confirmation of this
right in a judgement, unsuccessful attacks with pretended claims have to fall on the loosing
party if the "true" right shall not be economically damaged by defense costs.It seems obvious
that a rule stating that a rightholder has to bear his own costs against an aggressor gives only
weak or even zero protection to this rights87.A cost allocation rule which gives a person the
right to destroy economically rights of another person by producing cost burdens is producing
a welfare loss by allowing externalities.Justifications for this production of nuisance values
seem to be absent.The possibilities to detect frivolous suits and to sanction them seem not to
be satisfying88).
One of the problems of this correcting approach to partisan attorneys and the American Rule
is the property that it is not an in-built scheme but needs the activity of a state agency which
should have the "private information" which will not revealed, incentives absent.

87 For a famous article on the social value of well defined "property right" seeR. Coase, The Federal
Communications Commission, 2 Journal of Law and Economics, 1959, pp. 1 ff.A. M. Polinsky/D. L. Rubinfeld,
The Deterrent Effects of Settlements and Trials, 8(1)International Review of Law and Economics 1988, pp. 109
ff. For a discussion in which cases a protection of property rights is not reasonable see M. Adams, Warum kein
Ersatz von Nichtvermögensschäden?, erschienen in:C. Ott/H.B. Schäfer (Hrsg.),Allokationseffizienz in der
Rechtsordnung: Beiträge zum Travemünder Symposium zur Ökonomischen Analyse des Zivilrechts 1988,
Springer 1989, pp. 210 ff.
88 See the characterization byJ. H. Langbein, Trashing the German Advantage82Northwestern UniversityLaw
Review 1988, pp. 763 ff.(764): "American-style fishing is costly and disruptive; it lends itself to abuse,
especially because we have been unable to attach cost sanctions to anything but the most egregious misuses."



Assuming that people are "relative risk averse"89 rich persons can attenuate the rights of
poorer people even further.By the American Rule rich people are endowed with possible
threats against their fellow citizens which can lead to economies of scale of wealth.
Incumbents in markets may use the externalization of litigation costs to prevent market entry.
Small firms, in Germany an important source of wealth, may become severely damaged by
litigation threats which big business can afford.Ifthere are economies of scale in law counsel
for big firms the perverse antitrust effects of the American rule are reenforced.Cost shifting
seems to be an undispensable protection against these strategies of big purses.
In their model of the nuisance suitD. Rosenberg andS. Shavell90 show how the low costs to
initiate together with the American rule of cost allocation opens a range in which the
defendant is placed in a situation where he will loose the litigation unless he defends himself
and will therefore be willing to pay a sum for a settlement.In German law this possibility
does not exist: the necessity to produce a precise pleadings, relatively high court costs
partially to be prepaid together with the pleadings and the cost burdens if he looses do not
open a settlement range by blackmail of a nuisance or "strike" suit.
Theoretically, a plaintiff with a undeniable substantive right could engage in a nuisance suit
against a defendant by initiating a process in which case the defendant has to bear the cost of
both attorneys.This possibility is excluded in German civil procedure law by the possibility
that the defendant immediately acknowledges the demands of the plaintiff.If he has not given
any reason for the initiation of the litigation the plaintiff has to bear all costs even those of the
loosing defendant91.After an traffic accident the insurance company for example, has a 6
weeks time to investigate the case before a plaintiff can raise a suit without the danger to pay
all costs and fees if the insurance then immediately acknowledges the claim.In technical
words, the insurance company has not given a sufficient reason for filing suit during this six
week's period.
It is worth mentioning that even the prevailing party is responsible for the court fees if the
loosing party is not able to pay for.This means that a person never goes to court if his
opponent has no seizable income or property, even if his rights are beyond doubt.From a
waste reduction viewpoint this rule makes sense.

2. Welfare Effects of Settlement versus Trial
In the US-American literature a lively discussion is engaged which incentives the various
rules for example in cost bearing produce for trial or settlement92.In times of court's overload,
settlement of the parties is often hailed.It is, however, theoretically unwarranted to prefer
settlements based on the mere fact that they are cheaper than trials and produced by

89 See for a discussion within a formal modelM. Adams, Ökonomische Analyse des Zivilprozesses, 1981, pp.
100 ff.
90D. Rosenberg/S. Shavell, A Model of the Nuisance Suit, 5(2) International Review of Law and Economics
1985, pp. 3 ff.
91 For a formal proof see M. Adams,Ökonomische Analyse des Zivilprozesses, 1981, p. 9.
92 See for exampleR. Posner, An Economic Approach to Legal Procedure and Judicial Administration, 2 Journal
of Legal Studies, 1973, pp. 399 ff.;J. C. Hause, Indemnity, Settlement, and Litigation, or I'll be suing you, 18
Journal of Legal Studies, 1989, pp. 157 ff. with further references.Even courts seem to understand cost
allocation rules mainly under the heading of encourageing settlements.J. C. Hausep. 177 cites in his article the
Alaska Supreme Court on the Alaska CivilRule 82 which provides for partial compensation for the prevailing
party's attorney fee:"The purpose of this rule is to encourage settlement of civil litigation," a belief consistent
with three Alaskan attorneys published view.



contracts93.The comparison of the welfare effects of a settlement versus a judgement solution
depends on the reasonswhich ultimately have lead the parties to open up a settlement range
versus a litigation range94.Important parts of the US-American literature95 do not center the
analysis around the substantive "true" right which is to be protected in and by civil litigation
law.The basic starting point of view should be the protection of the substantive rights from
which the value of the cost allocation rules or the settlements and trials should be derived96.A
welfare comparison of civil procedure rules without regardingits effects on the substantive
law dismisses the main point to compare97.
In Germany for example, the increasing use of law suit insurances, which offer protection
against the risk of bearing the full costs if a trial was lost by the insured party, has been made
responsible for an avalanche of trials and the narrowing of the settlement range and the
selfenforcing demand for lawersand the law suit insurances themselves98.Because litigation
insurances shift the threatpoints for the insured party in a privately very valuable way, law
suit insurances start an armements race among the citizens which produces a higher demand
for law suit insurances and for court and lawyer services.The resultingCournot/Nash-
equilibrium is inferior to that where law suit insurances are forbidden.The central point in
this argumentation is that a law suit insurance damages the effects of the German cost
allocation rule and mirrors too low private cost to go to trial and externalizes trial costs
thereby damaging the disputed rightsmore than the law has forseen by its cost allocation
rule99.
It is by no way difficult to push parties in a settlement, increasing the various costs of a trial is
sufficient100.These additional costs can be attorney's or court's fees, but also losses causedby
waiting on a judgement101.A comparative welfare analysis of settlement and judgement has to
compare first, the ressources spent to solve the cases within a trial under the control of a law
applying judge102 versus the cost to produce a settlement.But more important, finishing a
dispute by a private settlement may have the additional cost that the law loses parts of his

93 See for a discussion on the welfare effects of trials versus settlementsM. Adams, Ökonomische Analyse des
Zivilprozesses, 1981, pp. 75 ff.
94 For a full formal definiton seeM. Adams, Ökonomische Analyse des Zivilprozesses, 1981, pp. 9 ff.
95 See for exampleR. Posner, An Economic Approach to Legal Procedure and Judicial Administration, 2 Journal
of Legal Studies, 1973, pp. 399 ff.;J. C. Hause, Indemnity, Settlement, and Litigation, or I'll be suing you, 18
Journal of Legal Studies, 1989, pp. 157 ff. with further references.
96 Seefor anAnalysis of costly legal litigation and the incentives of the substantive rights its"deterrent effects"
A. M. Polinsky/D. L. Rubinfeld,The Deterrent Effects of Settlements and Trials, 8(1) International Review of
Law and Economics 1988, pp. 109 ff. with references.These authors critizise the usual approach in
US-American literature in the beginning of their paper p. 109: "It generally is taken for granted that it is better
for cases to settle out of court than to go to trial because the cost of settling a case is less than the cost of trying
it.Settlements clearly are superior to trials if one's goal is to minimize transaction costs.".
97M. Adams, Ökonomische Analyse des Zivilprozesses, 1981, p. 34.
98 SeeM. Adams, An Economic Analysis of Law-Suit Insurance, in:J. Finsinger(ed.), Economic Analysis of
Regulated Markets, MacMillan London 1983, pp. 134 ff.;M. Adams, Ökonomische Analyse des Zivilprozesses,
1981, pp. 111 ff. A full empirical test of the these ideas is to be found inW. Roehl, Richtspruch oder Kompromiß
- Die Beendigung von Arbeitsgerichtsverfahren durch streitiges Urteil und Prozeßvergleich- Ein theoretisches
Erklärungsmodell und seine Konfrontation mit empirischen Daten, 1985.
99M. Adams, An Economic Analysis of Law-Suit Insurance,in:J. Finsinger(ed.), Economic Analysis of
Regulated Markets, MacMillan London 1983, pp. 134 ff.
100 See for a formal proofM. Adams, Ökonomische Analyse des Zivilprozesses, 1981, pp. 43 ff.
101 For an analysis of symmetric and asymmetric time costs on settlement and welfare seeM. Adams,
Ökonomische Analyse des Zivilprozesses, 1981, pp. 52 ff.
102 Following the arguments supra, the judge "in control" is assumed as the cost minimizing combination.



influence on the parties.The substantive rights are somehow split up within the threatpoints of
an expected judgement in case of a trial.High settlement rates without judicial control means
low control and protection of the activities and the rights involved103.Results coming from
superior bargaining power of one of the parties may even be in clear contradiction with the
purposes of the law.This loss on efficacy of the law has to be compared with the ressources
saved in an outside settlement.If the cost of a litigation can be held low by efficient
procedural law, welfare gains in saved ressources and additional rights protection possibilities
are obvious.
Balanceing settlement out of court- as it is the prevailing rule in the US American pretrial
phase- versus the widespread judge proposed settlement in a German litigation, sees the
German solution more along a law controlled solution.Ifit is assumed- as it seems
reasonable in this context- that a full information application of the law to a dispute is a more
welfare increasing solution than a settlement somehow produced by uncontrolled lawyers and
partially unprotected parties, the German solution of judge suggested and judge controlled104

settlements seems to be superior105.
3. Economic Analysis of the Role of Attorneys as Partisans
In literature the welfare implications of the problems caused by lawyers' economic
identification with parties seem sometimes to be underestimated.
T. Thomason106 for example, cites the three advantages of contingent fees mentioned in
literature: "First, contingent fees align client and attorney incentives by giving the attorney a
partnership interest in the plaintiff's claim.".."Second, because lawsuits have an uncertain
payoff, contingent fees allow plaintiffs to shift some of the risk associated with legal actions
to their attorneys.Finally, since contingent-fee lawyers usually receive no compensation until
the claim is resolved, this fee arrangement allows personal injury plaintiffs to finance the
prosecution of their claims through the "borrowing" of attorney services".The law and
economics literature has to offer many publications testing these questions107.

103 For a lengthier discussion of the welfare effects of narrowing or broadening of settlement ranges seeM.
Adams, Ökonomische Analyse des Zivilprozesses, 1981, pp. 88 ff.
104 The law provides that a judge has to be aware for possibilities of settlement in each stage of the litigation.As
a rule in practise, if a judge has a good impression what the merits of the case are he will suggest a settlement.
The parties are completely free to refuse and can ask for formal judgement or further evidence takings.
105S. R. Gross, The American Advantage: The Value of Inefficient Litigation, 85 Michigan Law Review 1987,
pp. 734 ff. argues that "thediversity that is produced by inefficiency- diversity in private settlements and
arrangements as well as diversity in adjudicated outcomes- may be socially valuable, at least in a society that
prizes individualism and change.Second, and more important, therules that govern disputes that are settled
without reference to the legal system may be superior to the legal rules they replace."I am not convinced that in
a society very heterogenousby education and income the diversity in private settlements is working in the
direction with the right sign.The arguments given in this paper and those of the legal history which led to easier
access to the courts and make them more affordable for poor people even by financing them go in the opposite
direction ofS. R. Grossideas, at least in Germany.With respect to the argument given byS. R. Grossp. 754 that
"settlement in small cases were guided by a completely separate system of valuation" "because of the hight costs
of the legal system" (citingR. Ellickson, Of Coase and Cattle: Dispute Resoulution Among Neighbors in Shasta
County,38 Stanford Law Review,1986, pp. 623 ff.) it should be remarked that the German fee structure is a
function of the disputed sum and that furthermore, for small claims, i.e. under 1000 DM, § 495 a ZPO provides
that the judge has the right to determine freely therules of the procedure which only have to be fair.A break in
the "values" inside/outside the courts conflict resolutions is avoided.
106T. Thomason, Are Attorneys paid what they're worth?Contingent Fees and the Settlement Process, Journal of
Legal Studies, 1991, pp. 187 ff.
107 See for referencesT. Thomason, Are Attorneys paid what they're worth?Contingent Fees and the Settlement
Process, Journal of Legal Studies, 1991, pp. 187 ff.



From a comparative law and welfare economics viewpoint, the real questions seem to be the
externalities produced by this arrangement, the distortion of the law by distortion of witnesses
and other evidence by lawyers' influence while a remedy against thesetruth defeating
strategies are not very efficacious.Furthermore, the contingent fee system shows poor
performance in comparison with a system of state subsidies designed to enable poor persons
to litigate even with wealthier persons108.State provided subsidies like the German legal aid
"litigation costs help" (Prozeßkostenhilfe) seem to be more reliable and cheaper in subsidizing
those persons who are poor than a contingent fee system does.Different from contingent fees,
legal aid does not take away substantial parts of the poor litigant's right, i.e. the reached
judgement or settlement109.
Furthermore, open subsidization of poor litigants has no disturbing effects on the lawyers
incentives to become a party of the litigation thereby damaging the opponent's rights.

V. Fees and Interestgroup Legislation
The arguments proposed showed that American civil procedure rules seem to have relatively
more important defects in producing uncomfortable principal-agent problems and
externalizations.Asking for the reasonsfor these American regulations an answer might be
found by looking who the regulators are110.
Neglecting the obvious fact that judges and attorneys are interested parties in this field,
legislation of American procedural rules has been transfered by congress to these interest
groups.If the judges take their number and their ressources as given, their interest should be
to invent a trial system which leaves as much work as possible in evidence production and
presence in the trial on other parties.Insofar this shift in workload can produce income to
attorneys, judges and attorneys will push the regulations in the same direction- which is not
always the same as public interest as the comparison undertaken seem to show.
Furthermore, the influence of these interest groups in Civil Procedure Law seems to be
uneven distributed.Judges of the Supreme Court see their role very limited111: " Standing and
Advisory Commitee of the Judicial Conference make the initial studies, invite comments on
their drafts, and prepare the rules.Both the Judicial Conference and this Court necessarily rely
upon the careful work of these committees.Congress should bear in mind that our approval of
proposed Rules is more a certification that they are the products of proper procedures thana
considered judgment on the merits of the proposals themselves."The most important
influence seems to come from the Bar, because the Advisory Commitee is composed by
attorneys and Federal Judges112.The A.B.A influenced from the very beginning with own
committees the content of new "legislation": "Since 1848 the impetus to extend and expand
discovery, as well as the opposition to it, has come from within the bar itself"113.

108 In Germany, every person has the right to all or parts of this subsidies, if his income is relatively low.
109 If the econometric evidenceJ. Hammitt/S. Carroll/D. Relles, Tort Standards and Jury Decisions 14 Journal of
Legal Studies, 1985, pp. 751 ff. is true that juries increase the amount awarded if the opponent is a corporate
defendant it is a further argument against lay juries.There is no reason to increase or to reduce the value of
substantive rights depending who is their legal holder.
110A. Junker, Discovery im deutsch-amerikanischen Rechtsverkehr 1987, pp. 63 ff.
111 85 F.R.D. 521 (1980) (Powell, Stewart, Rehnquist, dissenting).
112Lesnick, 61 A.B.A.J.579, 581 (1975);Parness/Manthey, 1 Pace L. Rev. 121, 130-32 (1980);Weinstein, 63
A.B.A.J. 47, 49 (1977).
113Hickman v. Taylor, 329 U.S. 495, 515; 67 S.Ct. 385; 91 L.Ed. 451 (1947) (Jackson, J. Concurring).



This influence of the A.B.A. may have produced the striking difference in the per capita
density of judges and attorneys in USA and Germany114.From a welfare point of view, the
social cost minimizing combination of attorneys and judges may be more in the German
direction: more judges less attorneys.

E. Concluding Remarks
Closing the circleand coming back to the conflict of jurisdictions, a judge controlling and
balancing the costs versus the relevance of offered evidence would abolish the quarrels with
the discovery "American style" abroad and at home.From a law and economics viewpoint the
Civil Law countries approach seems to be superior with regard to cost allocation and the role
of judges.

114 The number of attorneys in 1989 in Germany was 46 397 with a populationof around 62 million people.The
number of federal judges in 1989 at last instances was 519.The whole number of all judges in all courts 1989
was 17 627, source: Statistisches Jahrbuch der Bundesrepublik Deutschland 1990, p. 336.


