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Karsten Nowrot Evironmental Governance

A. From Global to Regional: Genesis of the
Relationship between Environmental Considerations
and International Trade Agreements”

From the perspective of public international law, it was in particular since the middle of the
1990s that the so-called “trade and ...” issues or linkages! gained importance and received
increasing attention among legal scholars and practitioners alike. These overarching themes
primarily address questions of whether and, in the affirmative, how to incorporate non-eco-
nomic concerns like the protection of human rights and consumer interests, the promotion of
sustainable development and cultural diversity as well as the enforcement of core labor and
social standards into the normative structure of the international economic system; thereby
establishing linkages between different policy fields and corresponding areas of law that have
previously largely existed and progressively developed in “splendid isolation” of each other.?

A quite prominent position among these “trade and ...” topics has from the very begin-
ning onwards always been — and continues to be — occupied by the intensive and controversial
debates on potential suitable connections between trade as well as investment agreements
and the effective promotion of environmental objectives. These discussions frequently take
place against the background of two main underlying perceptions. On the one side, the field
of international environmental law itself is often regarded as overall being characterized by
comparatively weak enforcement structures® with the consequence that those seeking to create
more effective and robust implementation mechanisms are attempting to link environmental
objectives such as those stipulated in respective international conventions to other areas and
sources of public international law like in particular trade and investment agreements “where
the sticks are bigger and the carrots are tastier”.* On the other side it is for a variety of reasons
by now ever more recognized among governments of industrialized and developing coun-
tries, practitioners and scholars alike, that at the level of drafting agreements in the field of
international economic law as well as in the realm of the respective formalized dispute settle-
ment mechanisms, one of the central challenges lawmakers as well as international judges and
arbitrators are faced with is to provide for a suitable and thus acceptable balance between the
liberalization of transboundary trade and investment relations as well as the legal protection of
economic interest of private business operators and the domestic steering capacity or “policy
space™ of states and other governmental actors to allow the latter to pursue the promotion

*  The contribution is based on a presentation given at the conference “Settlement of International Trade Disputes in the
Region of Central Asia and Caucasus: Public and Private Mechanisms” organized by the Institute of East European
Law of the Christian Albrechts University of Kiel on 28/29 November 2014.

1 On this labelling see, e.g., Trachtman, European Journal of International Law 9 (1998), 32 et seq.; Trachtman,
American Journal of International Law 96 (2002), 77 et seq.; Kluttig, Welthandel und Umweltschutz, 5; Leebron,
American Journal of International Law 96 (2002), 5 et seq.

2 Cottier, Journal of International Economic Law 5 (2002), 111 (112); on this perception see also for example Esty/Gera-
din, Harvard Environmental Law Review 21 (1997), 265 (266) (“For most of the last century, trade liberalization and
environmental protection initiatives have moved along separate tracks.”).

3 Generally on the main enforcement mechanisms in international environmental law see, e.g., Wolfrum, Recueil des
Cours 272 (1998), 9 et seq.; Beyerlin/Marauhn, International Environmental Law, 317 et seq., each with further
references.

4 Jinnah/Morgera, Review of European Community & International Environmental Law 22 (2013), 324.

5 See thereto, e.g., Tietje, ICSID Review 24 (2009), 457 (461) (“The need for a ‘policy space’ for governments, i.e.
autonomy in national policy-making without constraints by international law and particularly international investment
protection law, is one of the most significant consequences of the proliferation of investment law and the fragmentation
of international law in general. We are currently witnessing discussions about the necessary policy space in the area of
foreign investment, on both the national and international levels.”).
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and protection of further public interest concerns like the achievement of environmental
objectives.®

Although clearly belonging to the class of issues that are of relevance for the global eco-
nomic system and its legal structures as a whole, the rather complex relationship between the
regulatory tasks of environmental protection and governance on the one side and the normative
framework of international economic law on the other side has been initially — and indeed also
until more recently — primarily discussed as well as analyzed with a focus on respective deve-
lopments taking place in and opportunities arising from the multilateral regime established by
the General Agreement on Tariffs and Trade (GATT 1947) and subsequently, since its entering
into force in 1995, in particular the global legal order of the World Trade Organization (WTO).”

In the course of this first phase of scholarly debates on trade-environment linkages domi-
nated by multilateral perspective, with their global focus since the beginning of the 1990s ad-
mittedly first and foremost also fueled® by respective well-known trade disputes like US-Tuna
and US-Shrimp addressing the legality under the GATT/WTO legal regime of governmental
measures aimed at the protection of dolphins and sea turtles,’ frequently insufficient attention
was drawn to the fact that these interfaces between environmental governance and trade agree-
ments not only materialize at the universal level. In particular as a result of the ever-growing
importance of treaties aimed at regional economic integration in the international system, quite
comparable legal challenges as well as opportunities most certainly also arise for example in
the realm of bilateral and other sub-multilateral free trade agreements.' In light of these fin-
dings, it is thus hardly surprising that especially since the end of the previous decade, the cur-
rent second phase of academic discourses and research dealing with the relationship between
trade and environment is characterized by an increasing emphasis on respective developments
in treaty practice at the bilateral and regional level."

6 On this perception see for example Nowrot, Journal of World Investment & Trade 15 (2014), 612 et seq.; Titi, The Right
to Regulate in International Investment Law, 53 et seq.; Vinuales, in: Bungenberg/Griebel/Hobe/Reinisch (eds.), Inter-
national Investment Law, 1714 et seq., each with further references.

7 On this perception see also, e.g., Jinnah/Morgera, Review of European Community & International Environmental
Law 22 (2013), 324 (326) (“most scholarship in this area has focused on the WTO”). From the numerous respective
contributions see for example Esty, Greening the GATT, 9 et seq.; Jackson, Washington & Lee Law Review 49 (1992),
1227 et seq.; Schoenbaum, American Journal of International Law 91 (1997), 268 et seq.; Kluttig, Welthandel und
Umweltschutz, 5 et seq.; Matsushita/Schoenbaum/Mavroidis/Hahn, The World Trade Organization, 715 et seq.; Chang,
Southern California Law Review 74 (2000), 31 et seq.; Ahn, Michigan Journal of International Law 20 (1999), 819 et
seq.; Cheyne, Georgia Journal of International and Comparative Law 24 (1995), 433 et seq.

8 See, e.g., more recently Howse, European Journal of International Law 27 (2016), 9 (36) (“The entire trade/environ-
ment debate, with its central importance of turning attention of the anti-globalization movement to international trade,
originated with a GATT case in the early 1990s involving two unadopted GATT panels — the Tuna-Dophin rulings —
which held that trade restrictions in response to other countries’ environmental policies or practices were per se incon-
sistent with the GATT.”).

9  See for example GATT, United States — Restrictions on Imports of Tuna, Report of the GATT Panel of 3 September
1991, DS21/R - 39S/155 (unadopted); GATT, United States — Restrictions on Imports of Tuna, Report of the GATT
Panel of 16 June 1994, DS29/R (unadopted); WTO, United States — Import Prohibition of Certain Shrimp and Shrimp
Products, Report of the Appellate Body of 12 October 1998, WT/DS58/AB/R; as well as more recently WTO, United
States — Measures Concerning the Importation, Marketing and Sale of Tuna and Tuna Products, Report of the Appel-
late Body of 16 May 2012, WT/DS381/AB/R.

10 See thereto, e.g., Jinnah/Morgera, Review of European Community & International Environmental Law 22 (2013),
324 (“Despite a strong scholarly focus on trade-environment linkages in the context of the World Trade Organization
(WTO), the growing importance of these linkages is currently nowhere better illustrated than in recent bilateral free
trade agreements (FTAs).”).

11 From the respective reports, analyses and scholarly contributions see for example OECD, Environment and Regional
Trade Agreements, 2007, 23 et seq.; Duran, in: Van Vooren/Blockmans/Wouters (eds.), The EU’s Role in Global
Governance, 224 et seq.; Potesta, in: Hofmann/Schill/Tams (eds.), Preferential Trade and Investment Agreements, 167
et seq.; Jinnah/Morgera, Review of European Community & International Environmental Law 22 (2013), 324 et seq.;
Zvelc, in: Morgera (ed.), The External Environmental Policy of the European Union, 174 (193 et seq.); Lo, Asian Jour-
nal of WTO and International Health Law and Policy 4 (2009), 309 et seq.; Wold, Wake Forest Law Review 45 (2010),
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Against this background, the present contribution is intended to describe and evaluate
some of the main aspects of how environmental governance is addressed — and based on what
types of regulatory approaches respective environmental provisions are incorporated as well
as enforced — in regional economic integration agreements. Thereby, it hardly needs to be re-
called that “environmental governance and regional trade agreements” is far too broad a topic
to be discussed in the course of this comparatively short contribution in something even close
to a comprehensive way. Rather, this article largely confines itself to present some systemizing
thoughts on this practically important issue in particular also from the implementation perspec-
tive of dispute settlement mechanisms, thereby primarily taking recourse to the notable regu-
latory schemes established under the EU Association Agreement with Georgia signed on 27
June 2014 and provisionally applied since 1 September 2014.'* For this purpose, the following
analysis is divided into three main sections. The first part addresses the underlying reasons for
the increasing importance attached to regional trade and investment agreements in the more
recent debates on trade-environment linkages (B.). Based on the findings made in this section,
the subsequent two parts are devoted to a description and evaluation of what is qualified here
as the two main dimensions of regulatory approaches to environmental governance in regional
trade agreements. In this regard, the second part provides some thoughts on the scope and
depth of respective environment-related stipulations from a substantive law perspective (C.1.).
Subsequently, in the third and final section an assessment will be given of the different types
of environmental dispute settlement mechanisms in regional economic integration agreements
(C.IL).

B. Underlying Reasons for the Broadening of
Perspective on the Issue of Environmental Governance
and International Economic Treaty Law

The individual reasons for the growing importance attached to bilateral and regional trade
agreements in the recent discussions on trade-environment linkages and the resulting broa-
dening of the analytical focus on the relationship between environmental governance and
international economic law are surely manifold. Prominently among them, however, is the rise
of regionalism in the international economic legal order as a whole.!* In particular since the
middle of the 1990s, for a variety of reasons numerous treaties establishing free trade zones
and other regional economic integration agreements have been successfully concluded or are
currently under negotiation.'* Whereas within the time frame of close to fifty years under the
former GATT 1947, from the beginning of 1948 until the end of 1994, only a total number

319 et seq.; Colyer, Estey Centre Journal of International Law and Trade Policy 11 (2010), 321 et seq.; Gantz, Univer-
sity of Miami Inter-American Law Review 42 (2011), 297 et seq.

12 Association Agreement between the European Union and the European Atomic Energy Community and their Member
States, of the one part, and Georgia, of the other part, Official Journal of the European Union No. L 261/4 of 30 August
2014.

13 On this perception see, e.g., UNCTAD World Investment Report 2013, Global Value Chains: Investment and Trade
for Development, 2013, 103 et seq. (“Regionalism on the rise”); Alschner, Journal of International Economic Law 17
(2014), 271 (273); Bungenberg, in: Hofmann/Schill/Tams (eds.), Preferential Trade and Investment Agreements, 269
(270 et seq.).

14 Generally thereto for example Nowrot, in: Tietje (ed.), Internationales Wirtschaftsrecht, 67 (126 et seq.); Nowrot, in:
Grimmel/Jakobeit (eds.), Regionale Integration, 54 ef seq.; Boysen, in: Hilf/Oeter (eds.), WTO-Recht, 662 et seq., each
with further references.
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of 107 regional trade agreements and accessions thereto where notified by contracting parties
under Article XXIV:7 GATT 1947," as of 1 February 2016, already some 625 respective noti-
fications have been received by the WTO. These figures correspond to a total of 454 regional
trade agreements, of which 267 treaties are at present in force.'® As a result, the number of
regional trade agreements has increased more than four-fold in the last two decades.!” In order
to illustrate the overall significance and consequences of these developments, let it initially
suffice to draw attention to the fact that already as of today the overwhelming majority of the
at present 162 WTO members — notable exceptions being for example Mauretania, the De-
mocratic Republic of Congo and Mongolia — is party to at least one regional trade agreement;
and most of them have concluded considerably more than one of these types of arrangement.
Already towards the end of the previous decade, the average WTO member had concluded
regional trade agreements with roughly fifteen other countries.'®

In addition to the ever-growing importance of regionalism as manifested by the
conclusion of respective trade and investment agreements in the global economic legal sys-
tem, albeit closely connected to this phenomenon, another notable factor contributing to the
increasing prominence of regional cooperation projects in the discussions on the relationship
between trade regulations and environmental governance is the current lack of substantial
progress with regard to the multilateral trade negotiations in the ongoing Doha Development
Round of the WTO in general and the debates on trade-environment linkages therein'® in par-
ticular. As a consequence of these only very slowly advancing trade negotiations at the global
level, an ever-growing number of states have not only turned their attention to regional econo-
mic integration plans. Rather, they are in this connection, based on a variety of motives, also
increasingly committed to more coherently pursue high levels of environmental protection in
all policy fields, including foreign trade policies.?’ Finally, an additional reason for this para-
digmatic shift might very well also be seen in the — compared to the multilateral realm of the
WTO — apparently more expedient conditions for negotiating and reaching a consensus on the
incorporation of environmental governance provisions into trade agreements at the bilateral
and regional level.

C. Environmental Governance as a Regulatory Issue of
Regional Trade Agreements: Two Main Dimensions

When attempting to map and systemize environmental governance as an increasingly important
regulatory subject of regional trade agreements, it seems useful to broadly distinguish between
two main dimensions or perspectives that might be appropriately termed the substantive law
perspective on the one hand, being concerned with the scope and depth of environment-related

15 See, WTO, Turkey — Restrictions on the Imports of Textile and Clothing Products, Report of the Panel of 31 May 1999,
WT/DS34/R, para. 2.3.

16  On these data as well as continuously updated information on this issue see the respective information provided by
the WTO on its website available under: <http://www.wto.org/english/tratop_e/region_e/region_e.htm> accessed on 10
May 2016.

17  See on this finding already WTO, World Trade Report 2011, The WTO and Preferential Trade Agreements: From
Co-Existence to Coherence, 2011, 3.

18  Freund/Ornelas, Regional Trade Agreements (World Bank Policy Research Working Paper 5314, May 2010),
2; Bungenberg, in: Hofmann/Schill/Tams (eds.), Preferential Trade and Investment Agreements, 269 (270).

19  See WTO, Doha Ministerial Declaration, WTO Doc. WT/MIN(01)/DEC/1 of 20 November 2001, paras. 31 ef seq.

20  On the different motives of states to include environmental concerns in their negotiations on regional trade agreements
see, e.g., OECD, Environment and Regional Trade Agreements, 2007, 40 et seq.
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provisions stipulating respective rules of behavior of the treaty parties, and the enforcement-
oriented perspective on the other hand, addressing the different approaches towards environ-
mental dispute settlement in regional economic integration agreements.

I. Substantive Law Perspective: Scope and Depth of Environmental Provisions
in Regional Trade Agreements

Approaching the subject of environmental-related provisions in regional trade agreements
from the perspective of substantive law, we can initially observe the existence of something
like a minimalist substantive approach to environmental governance in many of the respective
treaty regimes. In particular, this regulatory approach manifests itself in those regional trade
agreements whose only reference to certain environmental issues is stipulated in exception or
justification clauses modelled after or even explicitly incorporating Article XX GATT 1994
and addressing certain environmentally related concerns such as the protection of human,
animal and plant life or health as well as the conservation of exhaustible natural resources.?!
Respective stipulations are a characteristic feature of those economic integration agreements
that have been concluded already a number of decades ago.? A telling example is provided by
the free trade agreement between Israel and the United States of 26 April 1985 stipulating in its
Article 7 that “Article XX and XXI of the GATT are hereby incorporated into and made a part
of this Agreement”.? However, such a more minimalist regulatory approach to environmental
governance can also be found in a considerable number of more recent economic integration
treaties, among them — to mention but a few examples — Article IX of the revised Treaty of
Trade between India and Nepal signed on 27 October 2009%* as well as Article XIX of the
Preferential Trade Agreement between Chile and India of 8 March 2006.%

While many of the numerous regional trade agreements currently in force are thus rather
displaying what can be qualified as a kind of minimalist substantive approach to issues of
environmental protection, there is today clearly a trend in the relevant treaty-making practice
towards the inclusion of considerably more comprehensive environmental provisions.?® An

21  Generally on the normative functions, regulatory structure and content of Article XX GATT 1994 see, e.g., Van den
Bossche/Zdouc, The Law and Policy of the World Trade Organization, 545 et seq.; Tietje, in: Tietje (ed.), Interna-
tionales Wirtschaftsrecht, 158 (199 et seq.); Schébener/Herbst/Perkams, Internationales Wirtschaftsrecht, 171 ef seq.;
Bender, in: Hilf/Oeter (eds.), WTO-Recht, 229 (253 et seq.).

22 Jinnah/Morgera, Review of European Community & International Environmental Law 22 (2013), 324 (325) (“early
agreements only linked trade and the environment through a general exception clause, allowing parties to pursue envi-
ronmental protection objectives through trade measures”).

23 For the text of this agreement see the information available under: <http://tcc.export.gov/Trade Agreements/All
Trade Agreements/exp 005439.asp> accessed on 10 May 2016.

24 The text of the agreement is available under: <http://commerce.nic.in/trade/nepal.pdf> accessed on 10 May 2016.

25  The text of the treaty can be found under: <http://www.sice.oas.org/trade/chl_ind/ptatext e.pdf> accessed on 10 May
2016. Generally on this regulatory approach in regional trade agreements and its relevance for the realm of environ-
mental governance see also for example OECD, Environment and Regional Trade Agreements, 2007, 134 et seq.

26  Concerning the existence of such a trend see also, e.g., George, Environment and Regional Trade Agreements: Emerg-
ing Trends and Policy Drivers, OECD Trade and Environment Working Papers 2014/02, 2014, 2 (“Analysis of the envi-
ronmental provisions in RTAs reveals an encouraging upward trend. While basic provisions remain the most common
types found in RTAs, the incidence of more substantive provisions has increased significantly in recent years.”); id.,
4 (“However, the incidence of all the more substantive provisions covered by the analysis has increased significantly
in recent years, from around 30% of those entering into force up to 2010, rising to over 50% in 2011 and close to
70% in 2012.”); Jinnah, Journal of Environment and Development 20 (2011), 191 (“Environmental provisions in trade
agreements have evolved from weak statements of nonderogation [...] to strong mechanisms of transnational policy
influence.”); George/Serret, Regional Trade Agreements and the Environment: Developments in 2010, OECD Trade
and Environment Working Papers 2011/01, 2011, 4; Potesta, in: Hofmann/Schill/Tams (eds.), Preferential Trade and
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important or even something like a pioneering example in this regard”’ is the North American
Free Trade Agreement (NAFTA) that entered into force between Canada, Mexico and the
United States on 1 January 1994.?® In addition to stipulating respective environmental gover-
nance clauses in the text of the free trade agreement itself — attention might be drawn in this
regard for example already to the preamble emphasizing, inter alia, the desire of the parties to
strengthen the development and enforcement of environmental laws and regulations, as well
as Article 104 NAFTA including a list of multilateral environmental agreements whose pro-
visions would supersede those of NAFTA in case of a conflict - NAFTA is first and foremost
also accompanied by an environmental side agreement, the North American Agreement on
Environmental Cooperation (NAAEC) that entered into force on 1 January 1994 and provides
for a number of institutional and procedural features aimed at establishing an appropriate and
acceptable balance between the promotion of international trade and the realization of envi-
ronmental objectives.”’

In the realm of the common commercial policy of the European Union, intended to provide
for a uniform conduct of trade relations by EU member states with third countries,* the free
trade agreement signed by this supranational organization and its member states with the Re-
public of Korea in 2010 that entered into force on 1 July 2011°' appears to be the first treaty of
a kind of “new generation” of EU regional trade agreements?®? that distinguish themselves, inter
alia, through the inclusion of a whole separate chapter on trade and sustainable development
(Articles 13.1 et seq. EU-Korea FTA) first and foremost also addressing issues of environ-
mental governance.* This novel and considerably more comprehensive regulatory approach
towards environmental issues adopted by the EU with regard to its external trade relations is
for example also mirrored in the Association Agreement between the EU and Georgia that was
signed on 27 June 2014 and is provisionally applied since 1 September 2014. In accordance
with its Article 22, the parties to this agreement establish a free trade area in conformity with

Investment Agreements, 167 (“In a number of PTIA [preferential trade and investment agreements] regimes, however,
one can witness a growing attention towards non-economic concerns, such as labor, environmental and health issues.”).

27  On this perception see also for example Knox, Wake Forest Law Review 45 (2010), 391 (392); Potesta, in: Hofmann/
Schill/Tams (eds.), Preferential Trade and Investment Agreements, 167 (169) (“The NAFTA represents the initial mile-
stone of a treaty regime addressing environmental issues within the context of an economic treaty.”); Lo, Asian Journal
of WTO and International Health Law and Policy 4 (2009), 309 (313); Gantz, University of Miami Inter-American Law
Review 42 (2011), 297 (308).

28 North American Free Trade Agreement, reprinted for example in: International Legal Materials 32 (1993), 296 ef seq.,
612 et seq.

29 The text of this agreement is available under: <http://www.cec.org/Page.asp?PagelD=1226&SiteNodelD=567>
accessed on on 10 May 2016. For a more detailed account of the NAAEC see Markell, North American Agreement
on Environmental Cooperation (1993), paras. 1 et seq., in: Wolfrum (ed.), Max Planck Encyclopedia of Public Inter-
national Law (August 2009), available under: <www.mpepil.com/> accessed 10 May 2016; Knox, Wake Forest Law
Review 45 (2010), 391 et seq.; Gantz, University of Miami Inter-American Law Review 42 (2011), 297 (310 ef seq.).

30 Generally thereto for example Khan, Article 207 TFEU, in: Geiger/Khan/Kotzur (eds.), European Union Treaties — A
Commentary, Article 207 TFEU, paras. 1 et seq.; Oppermann/Classen/Nettesheim, Europarecht, 646 et seq.; Streinz,
Europarecht, 508 et seq.; Kuijper/Wouters/Hoffmeister/De Baere/Ramopoulos, The Law of EU External Relations, 295
et seq.

31  Free Trade Agreement between the European Union and its Member States, of the one part, and the Republic of Korea,
of the other part, Official Journal of the European Union No. L 127/6 of 14 May 2011.

32 Generally on the regional trade agreements concluded by the European Union see for example Antimiani/Salvatici,
Journal of World Trade 49 (2015), 253 et seq.; Melo Araujo, European Yearbook of International Economic Law 5
(2014), 263 et seq.; Melo Araujo, The EU Deep Trade Agenda, 49 et seq.

33 On the environmentally related provisions of the EU-Korea free trade agreement see also, e.g., Duran/Morgera, Envi-
ronmental Integration in the EU’s External Relations, 117 et seq.; Zvelc, in: Morgera (ed.), The External Environmental
Policy of the European Union, 174 (195 ef seq.). Generally on the inclusion of a sustainable development chapter in EU
free trade agreements see for example Hoffineister, in: Hindelang/Krajewski (eds.), Shifting Paradigms in International
Investment Law, 357 (361 ef seq.).
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the requirements enshrined at the multilateral level in Article XXIV GATT 1994.** In the same
way as other economic integration agreements more recently concluded by the EU, the 2014
EU-Georgia Association Agreement does not only emphasize already in its preamble the im-
portance of effective environmental governance in the economic relations between the parties®
and provides for the incorporation of Article XX GATT 1994 (Article 33 2014 EU-Georgia
Association Agreement) as well as for a general exception clause concerning the realm of trade
in services in its Article 134. Rather, the agreement also includes in its Articles 227 to 243 a
chapter on trade and sustainable development (Chapter 13), thereby recognizing economic
development, social development and environmental protection as the “interdependent and
mutually reinforcing pillars” of this overarching steering concept (Article 227 (2) 2014 EU-
Georgia Association Agreement).

The respective Chapter 13 of the EU-Georgia Association Agreement contains a number
of notable provisions from the perspective of environmental governance. Among them are
substantive stipulations like the obligation of each party to ensure that its domestic laws pro-
vide for high levels of environmental protection in accordance with Article 228 (2) as well as
the prohibition to encourage trade or investment by means of lowering the level of protection
afforded in domestic environmental law or by way of failing to effectively enforce the respec-
tive environmental legal framework under Article 235 (1) and (3), thereby in fact transforming
the expectation of effectively implementing existing domestic laws aimed at environmental
protection into an international legal obligation of the parties.*® In addition, and as a kind
of complementary means to the obligations just referred to, the parties explicitly recognize
the importance of multilateral environmental governance (Article 230 (1) 2014 EU-Georgia
Association Agreement) and, against this background, not only commit themselves to consult
and cooperate with respect to multilateral negotiations on trade-related environmental matters
(Article 230 (1)) but also stipulate an obligation to effectively implement the provisions of
multilateral environmental agreements to which they are a party in their respective domestic
legal orders in accordance with Article 230 (2). Finally, to mention but one further example,
the EU, its member states and Georgia have under Article 239 of the agreement identified cer-
tain areas of environmental concerns as potential fields for cooperative efforts, among them
the promotion of sustainable fishing practices, sustainable forest management and corporate
social responsibility in general (lit. g, | and m), the development of private as well as public
certification, traceability and labelling schemes (lit. f) and the identification of suitable trade-
related measures aimed at promoting the conservation of biological diversity (lit. k).*’

These and numerous other substantive stipulations are complemented by provisions
establishing an institutional framework intended to serve as oversight bodies as well as to

34 For a general account of these requirements under Article XXIV GATT 1994 see, e.g., Matsushita/Schoenbaum/Mav-
roidis/Hahn, The World Trade Organization, 507 et seq.; Nowrot, in: Tietje (ed.), Internationales Wirtschaftsrecht, 67
(142 et seq.); Boysen, in: Hilf/Oecter (eds.), WTO-Recht, 662 (674 et seq.); Herrmann/Weifs/Ohler, Welthandelsrecht,
269 et seq.

35  See the respective stipulation in the preamble: “Committed to respecting the principles of sustainable development, to
protecting the environment and mitigating climate change, to continuous improvement of environmental governance
and meeting environmental needs, including cross-border cooperation and implementation of multilateral environmen-
tal agreements; [...]".

36  Generally on this regulatory technique in the realm of regional trade agreements see for example Potesta, in: Hofmann/
Schill/Tams (eds.), Preferential Trade and Investment Agreements, 167 (177 et seq.); OECD, Environment and Regional
Trade Agreements, 2007, 108 et seq.; Lo, Asian Journal of WTO and International Health Law and Policy 4 (2009), 309
(325 et seq.).

37  Generally on these types of environmental cooperation provisions in regional trade agreements see also OECD, Envi-
ronment and Regional Trade Agreements, 2007, 76 et seq.; Lo, Asian Journal of WTO and International Health Law
and Policy 4 (2009), 309 (324 et seq.); Gallagher/Serret, Implementing Regional Trade Agreements with Environmen-
tal Provisions — A Framework for Evaluation, OECD Trade and Environment Working Papers 2011/06, 2011, 8 ef seq.
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facilitate the realization of the normative steering ideas and guiding principles enshrined in
the 2014 EU-Georgia Association Agreement.*® Article 240 (1) stipulates in this regard, that
each party to the agreement is required to designate a specific unit within its administration that
shall serve as an institutional contact point for purposes of implementing the chapter on trade
and sustainable development. Furthermore, in accordance with its Article 240 (2) the treaty
regime establishes the Trade and Sustainable Development Sub-Committee comprising of
senior administrative officials and entrusted with the task to oversee the implementation of the
substantive and procedural provisions stipulated in chapter 13 of the association agreement.
Finally, and reflecting the participatory and inclusive approach adopted by the parties in or-
der to promote an environmentally sound regional economic integration regime, a joint civil
society dialogue forum is created on the basis of Article 241 that shall be convened once a
year in order to conduct a dialogue between the parties and relevant non-state actors on sus-
tainability aspects including environmental concerns.** With regard to the composition of the
forum, the parties have committed themselves to promote — in the words of Article 241 (1) —“a
balanced representation of relevant interests” and stakeholders by inviting, inter alia, repre-
sentative organizations of employers, workers, environmental interests and business groups to
participate in the dialogue forum.

II. Enforcement Perspective: Environmental Dispute Settlement in Regional
Trade Agreements

Turning to the enforcement-oriented perspective and thus assessing the different approaches
towards environmental dispute settlement in regional trade agreements, it seems appropriate to
start the evaluation by recalling that most — albeit not all** — economic integration treaties also
contain provisions that establish procedures for resolving disputes among the contracting par-
ties.*! Thereby, in previous decades roughly until the end of the 1990s, the majority of regional
trade agreements stipulated in this regard only a “negotiation model” of dispute settlement*
by providing exclusively for the possibility of negotiated settlements between the disputing
parties through informal consultations or in the more formal and institutionalized context of

38  Generally on this institutional dimension in the context of environmental provisions of regional trade agreements more
recently concluded by the EU see, e.g., Zvelc, in: Morgera (ed.), The External Environmental Policy of the European
Union, 174 (199 et seq.).

39 For a general account of this regulatory approach in economic integration agreements see, e.g., OECD, Environment
and Regional Trade Agreements, 2007, 149 ef seq.

40  Arespective example of a free trade agreement that does not contain a dispute settlement provision is the Agreement of
the Government of Iceland, of the one part, and the Government of Denmark and the Home Government of the Faroe
Islands, of the other part of 31 August 2005 (“Hoyvik Agreement”), available under: <http://www.government.fo/for-
eign-relations/hoyvik-agreement/> accessed on 10 May 2016.

41  Generally on this issue see, e.g., Donaldson/Lester, in: Lester/Mercurio/Bartels (eds.), Bilateral and Regional Trade
Agreements, 385 et seq.; Chase/Yanovich/Crawford/Ugaz, Mapping of Dispute Settlement Mechanisms in Regional
Trade Agreements — Innovative or Variations on a Theme?, WTO Staff Working Paper ERSD-2013-07, June 2013, with
further references.

42 On the distinction between “negotiation models” and “adjudication models” of dispute settlement in the context of
dispute settlement mechanisms in the international economic system see Davey, Fordham International Law Journal 11
(1987), 51 (69 et seq.). For a related systemizing approach distinguishing between “pragmatism” and “legalism” in the
design of international dispute settlement mechanisms see already Hudec, Yale Law Journal 80 (1971), 1299 (1304 et
seq.); Dam, The GATT: Law and International Economic Organization, 3 ef seq. Generally on these approaches see also
Nowrot, in: Ehlers/Terhechte/Wolffgang/Schroder (eds.), Aktuelle Entwicklungen des Rechtsschutzes und der Streitbei-
legung im Auenwirtschaftsrecht, 81 (83 ef seq.), with further references.
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political bodies established under the treaty regime in question.** Nevertheless, more recently
these types of pragmatic, negotiations-based dispute settlement procedures are in relative de-
cline since the respective treaty-making practice in the realm of regional trade agreements
shows a clear trend towards establishing and implementing a more “rule-oriented”” model of
dispute settlement in particular involving a right of access to third-party adjudication at some
stage of the dispute settlement process.*

The design of these more legalistic mechanisms in regional trade agreements frequently
follows a structure that is quite similar to the WTO dispute settlement process,* albeit in
most cases without an institution exercising an appellate review function.*® With regard to a
respective example from treaty-practice, attention can be drawn to the dispute settlement
mechanism established on the basis of the Articles 244 et seq. of the 2014 EU-Georgia Association
Agreement. In addition, most of these more sophisticated, rule-oriented forms of dispute
settlement in economic integration agreements — in principle in the same way as the WTO
dispute settlement mechanism itself*” — offer access to trade sanctions to be temporarily
adopted by the complaining party against the respondent in cases of non-compliance with
arbitration panel rulings as, again, for example illustrated by the measures foreseen under
Article 257 (2) of the 2014 EU-Georgia Association Agreement.

Although these findings undoubtedly serve as an indication that the legal regimes aimed at
regional economic integration have more recently, from an enforcement perspective, in gene-
ral become considerably more rule-oriented in character on the basis of quasi-judicial or even
judicial dispute settlement mechanisms, it needs to be emphasized that the respective situati-
on and assessment is not as straightforward when turning specifically to the implementation
dimension of environmental governance provisions stipulated therein. Rather, concerning the
design and applicability of dispute settlement mechanisms we often — even frequently — find in
the regulatory framework of regional trade agreements a clear distinction being made between
disputes over what might be qualified as “environmentally-related” provisions on the one hand
and traditional “trade-related” obligations of the contracting parties on the other hand.

In order to establish a systemizing typology of the various respective dispute settlement
procedures, it seems useful to broadly distinguish between three main approaches identifiable
in current treaty practice of those regional trade agreements that include more comprehen-
sive stipulations or even separate chapters devoted to environmental governance. Initially,
we can find something like a minimalist procedural approach towards the enforcement of
environmentally-related provisions that, strictly adhering to the above-mentioned “negotiation

43 Chase/Yanovich/Crawford/Ugaz, Mapping of Dispute Settlement Mechanisms in Regional Trade Agreements — Inno-
vative or Variations on a Theme?, WTO Staff Working Paper ERSD-2013-07, June 2013, 13.

44 Chase/Yanovich/Crawford/Ugaz, Mapping of Dispute Settlement Mechanisms in Regional Trade Agreements — Inno-
vative or Variations on a Theme?, WTO Staff Working Paper ERSD-2013-07, June 2013, 11 et seq. Generally on
the differentiation between “rule-oriented” and “power-oriented” structures in the international economic system see
already Jackson, Law and Policy in International Business 12 (1980), 21 (27 et seq.); Jackson, The World Trading Sys-
tem, 85 ef seq.

45 Chase/Yanovich/Crawford/Ugaz, Mapping of Dispute Settlement Mechanisms in Regional Trade Agreements — Inno-
vative or Variations on a Theme?, WTO Staff Working Paper ERSD-2013-07, June 2013, 13 et seq. Generally on the
WTO dispute settlement mechanism see, e.g., Van den Bossche/Zdouc, The Law and Policy of the World Trade Orga-
nization, 156 et seq.; Tietje, in: Ehlers/Schoch (eds.), Rechtsschutz im Offentlichen Recht, 37 et seq.; Herrmann/Weifs/
Ohler, Welthandelsrecht, 122 ef seq.; Hilf/Salomon, in: Hilf/Oeter (eds.), WTO-Recht, 165 et seq.; Weiss, in: Tietje
(ed.), Internationales Wirtschaftsrecht, 886 et seq.; Qureshi/Ziegler, International Economic Law, 430 et seq.

46 For a number of notable exceptions in the realm of economic integration agreements see Chase/Yanovich/Crawford/
Ugaz, Mapping of Dispute Settlement Mechanisms in Regional Trade Agreements — Innovative or Variations on a
Theme?, WTO Staft Working Paper ERSD-2013-07, June 2013, 30 ef seq.

47  See thereto, e.g., Van den Bossche/Zdouc, The Law and Policy of the World Trade Organization, 291 et seq.; Krajewski,
Wirtschaftsvolkerrecht, 75 et seq.; Matsushita/Schoenbaum/Mavroidis/Hahn, The World Trade Organization, 132 et
seq.
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model”, relies in case of a dispute exclusively on a settlement through consultations between
the parties. A more recent example for such a minimalist approach is provided by the Canada-
Peru Free Trade Agreement and its accompanying Agreement on the Environment that both
entered into force on 1 August 2009.* While the stipulations enshrined in Chapter 17 on envi-
ronmental matters in the free trade agreement itself are, in accordance with Article 2102 (1) of
the treaty, excluded from the scope of application of the general dispute settlement mechanism
established under Chapter 21, any disputes arising between the parties with regard to the
interpretation and application of the Canada-Peru Agreement on the Environment are to be
solved exclusively through consultations as laid down in Article 12 of the agreement.* The
same applies for example to the Framework Agreement Establishing a Free Trade Area con-
cluded between the Republic of Korea and Turkey that entered into force on 1 May 2013.%°
Article 5.12 (3) of the agreement explicitly proscribes that “[n]either Party shall have re-
course to Chapter 6 (Dispute Settlement) for any matter arising under this Chapter [Trade and
Sustainable Development]”.”!

The normative framework established by the Articles 242 and 243 of the 2014 EU-Georgia
Association Agreement provides an example of the second main type of environmentally-
related dispute settlement mechanisms in current regional trade agreements, a regulatory ap-
proach that might appropriately labelled as “soft” quasi-judicial dispute settlement.> In order
to illustrate this qualification, it seems useful to draw attention to the fact that the procedure
itself can again be subdivided into three principal phases of dispute settlement. The first phase
— following the “negotiation model” — requires the disputing parties to make every attempt to
arrive at a mutually satisfactory resolution of the matter on the basis of consultations, either
on an informal basis or within the institutional framework of the Trade and Sustainable Deve-
lopment Sub-Committee (Article 242 (2) to (4) 2014 EU-Georgia Association Agreement). In
this connection, Article 242 (3) and (5) foresees that the parties may seek advice from relevant
multilateral environmental organizations and bodies as well as from their domestic advisory
groups or other experts. In case the parties are unable to reach a satisfactory solution within
a timeframe of 90 days after the first formal request for consultations in accordance with
Article 242 (2) has been made, the dispute settlement procedure enters into its second phase
that is designed on the basis of an “adjudication model”. Article 243 (1) provides that each
party may request that a panel of experts be convened, comprising of three experts selected
from a list of at least fifteen individuals with specialized knowledge in legal or environmental
issues as established by the Trade and Sustainable Development Sub-Committee in accordance
with Article 243 (2) to (5) and Article 249, in order to examine the matter at issue. The panel
of experts issues a report to the parties under Article 243 (7), thereby — in the words of this
provision — “setting out the findings of facts, the applicability of the relevant provisions and
the basic rationale behind any findings and recommendations that it makes”.

48  The text of both agreements is available under: <www.international.gc.ca/trade-agreements-accords-commerciaux/agr-
acc/peru-perou/index.aspx?lang=eng> accessed on 10 May 2016.

49  See in this context also specifically Article 12 (6) Canada-Peru Agreement on the Environment: ‘“Neither Party may
provide for a right of action under its law against the other Party on the ground that the other Party has acted in a man-
ner inconsistent with this Agreement.”

50 The text of the agreement is available under: <www.customs.go.kr/kcshome/main/content/ContentView.do?conten-
tId=CONTENT ID 000002366&layoutMenuNo=23274> accessed on 10 May 2016.

51  See thereto also, e.g., George, Developments in Regional Trade Agreements and the Environment: 2013 Update, OECD
Trade and Environment Working Papers 2014/01, 2014, 10 et seq.

52 In accordance with Article 242 (1) of the 2014 EU-Georgia Association Agreement, for any dispute arising under
Chapter 13 (Trade and Sustainable Development) “the Parties shall only have recourse to the procedure established
under this Article and Article 243 of this Agreement”, thus excluding the applicability of the general dispute settlement
mechanism provided for in Chapter 14.
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While this second phase is clearly rule-oriented and justifies the qualification of this me-
chanism as a quasi-judicial dispute settlement procedure, the design of the subsequent third
(implementation) phase indicates the “soft” character of this mechanism. Once the report of
the panel of experts has been issued and published, the parties are, under Article 243 (8) of the
2014 EU-Georgia Association Agreement, in the enforcement phase of the dispute settlement
procedure asked to “discuss appropriate measures to be implemented taking into account the
Panel of Experts’ report and recommendations”. In contrast to the general dispute settlement
mechanism under Chapter 14, however, Article 243 (8) does not stipulate a right of the com-
plaining party to adopt trade sanctions against the respondent in cases of non-compliance
with the recommendations included in the panel report. The enforcement phase is thus, again,
strictly adhering to the pragmatic “negotiation model” of dispute settlement.*

It is precisely these “soft” implementation features that distinguishes this second type of
environmental dispute settlement mechanisms from the “hard” quasi-judicial dispute settle-
ment procedures that constitute the third notable approach to be already occasionally found in
the current treaty-making practice of economic integration agreements. This most far-reaching
approach in fact largely eliminates the above-mentioned procedural differences between dispu-
tes dealing with traditional trade-related obligations of the contracting parties on the one side
and those addressing the more recently introduced environmental provisions in regional trade
agreements on the other one side. A respective example is provided by the free trade agreement
concluded between Nicaragua and Taiwan on 16 June 2006.* This agreement includes in its
Chapter 19 (Environment) quite comprehensive stipulations, among them for example the obli-
gation to effectively enforce the domestic environmental laws in accordance with Article 19.02
(1) (a). However, contrary to many other regional trade agreements, the obligations accepted
by the parties under this chapter are not explicitly excluded from the scope of application of
the general dispute settlement mechanism established under Chapter 22 of the agreement.>
Consequently, in case a dispute arises between the parties concerning the interpretation and
application of their environmentally-related obligations under Chapter 19, a non-compliance
with the recommendations made in the report of an arbitral group gives the complaining party
also the right to suspend benefits to the respondent in accordance with Article 22.16.

Such a “hard” quasi-judicial dispute settlement procedure also finds its manifestation for
example in the most recent generation of regional trade agreements concluded by the United
States.*® Article 20.9 (4) of the free trade agreement between the Republic of Korea and the
United States that entered into force on 15 March 20127 explicitly stipulates that the parties,
in case of a dispute arising in connection with the interpretation and application of provi-
sions enshrined in Chapter 20 (Environment) may have also recourse to the general dispu-
te settlement mechanism established under Chapter 22 (Institutional Provisions and Dispute

53 For a quite similar governance approach see also for example the Articles 16 and 17 of the Chapter on Trade and
Sustainable Development of the Free Trade Agreement between the European Union and Vietnam. The respective
agreed text of this agreement as of January 2016 is available under: <http://trade.ec.europa.eu/doclib/press/index.
cfm?id=1437> accessed on 10 May 2016.

54 The text of the agreement is available under: <www.sice.oas.org/Trade/nic_twn/nic_twn e/TWN_NIC full
text 06 _16_09.pdf> accessed on 10 May 2016.

55  See thereto also for example George/Serret, Regional Trade Agreements and the Environment: Developments in 2010,
OECD Trade and Environment Working Papers 2011/01, 2011, 6 et seq.

56 On the constitutional law background of this more recent innovation in the respective US treaty practice see for
example Gantz, Saint Louis University Public Law Review 28 (2008), 115 (135 ef seq.); Gantz, University of Miami
Inter-American Law Review 42 (2011), 297 (340 et seq.); Condon, Virginia Environmental Law Journal 33 (2015), 102
(110 et seq.).

57 The text of the agreement is available under: <https://ustr.gov/trade-agreements/free-trade-agreements/korus-fta/final-
text> accessed on 10 May 2016.
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Settlement), including the right to adopt trade sanctions in the event of non-compliance under
Article 22.13.%% Quite similar provisions can already be found for example in Article 18.12
(6) of the Peru-US free trade agreement that entered into force on 1 February 2009,* as well
as subsequently infer alia in Article 17.11 (6) of the trade promotion agreement concluded
between the United States and Panama and effective since 31 October 2012, in Article 18.12
(6) of the trade promotion agreement between Colombia and the United States that entered into
force on 15 May 2012,°" and in Article 20.23 (1) of the Trans-Pacific Partnership (TPP) signed
by the United States as well as Australia, Brunei, Canada, Chile, Japan, Malaysia, Mexico,
New Zealand, Peru, Singapore and Vietnam on 4 February 2016.%

D. Outlook

The — necessarily selective — assessment undertaken in the present contribution has revealed
a number of indications in the relevant treaty-making practice that there is not only a trend
towards the incorporation of more substantive and comprehensive environmental provisions
into the legal frameworks of regional trade agreements. Rather, we can more recently also
observe particularly in the realm of these economic integration agreements the emergence of
more robust dispute settlement mechanisms designed to provide for a potentially quite effec-
tive enforcement of these substantive environmental stipulations in cases of non-compliance;
a regulatory approach that results in the elimination of the traditional procedural differences
between disputes relating to trade-related obligations of the treaty parties on the one side and
those being concerned with environmental stipulations on the other side. It is first and foremost
this last-mentioned feature that has been rightly considered in the literature as one of the most
notable normative innovations in recent years in the realm of regional economic integration
agreements as a whole.®

58  See thereto also already Jinnah, Journal of Environment and Development 20 (2011), 191 (208) (“The environmental
provisions in the U.S.-Peru TPA are unprecedented. Most notably, the opening of the TPA’s Dispute Settlement Chap-
ter’s procedures to environmental disputes not resolvable via environmental consultations means that implementation
of covered agreements, including CITES, is for the first time subject to the full economic gravitas of FTA enforcement
power.”); Potesta, in: Hofmann/Schill/Tams (eds.), Preferential Trade and Investment Agreements, 167 (181) (“these
PTIA mechanisms effectively provide for potentially powerful cross-regime enforcement tools™); Tébar Less/Gigli,
Update on Environment and Regional Trade Agreements: Developments in 2007, OECD Trade and Environment Work-
ing Paper No. 2008-02, 18 February 2008, 7 (“In the more recent agreements (e.g., the FTA with Korea) [signed by the
United States], the whole Environment chapter is subject to formal dispute settlement.”); Jinnah/Morgera, Review of
European Community & International Environmental Law 22 (2013), 324 (331); Gigli, Update on Environment and
Regional Trade Agreements: Developments in 2008, OECD Trade and Environment Working Paper No. 2009-01, 24
March 2009, 11 ef seq.

59  The text of the free trade agreement can be found under: <https://ustr.gov/trade-agreements/free-trade-agreements/
peru-tpa/final-text> accessed on 10 May 2016. See also, e.g., Gallagher/Serret, Environment and Regional Trade
Agreements: Developments in 2009, OECD Trade and Environment Working Papers 2010/01, 2010, 12 et seq.

60 The text of the treaty is available under: <https://ustr.gov/trade-agreements/free-trade-agreements/panama-tpa/final-
text> accessed on 10 May 2016. See also, e.g., George, Developments in Regional Trade Agreements and the Environ-
ment: 2013 Update, OECD Trade and Environment Working Papers 2014/01, 2014, 11 et seq.

61 For the final text of this agreement see the respective information under: <https://ustr.gov/trade-agreements/free-trade-
agreements/colombia-fta/final-text> accessed on 10 May 2016. See thereto also for example George, Developments
in Regional Trade Agreements and the Environment: 2012 Update, OECD Trade and Environment Working Papers
2013/04, 2013, 9 et seq.

62  The text of the TPP is for example available under: <https://ustr.gov/trade-agreements/free-trade-agreements/trans-pa-
cific-partnership/tpp-full-text> accessed on 10 May 2016.

63  On this perception see, e.g., Jinnah, Journal of Environment and Development 20 (2011), 191 (208); Potesta, in:
Hofmann/Schill/Tams (eds.), Preferential Trade and Investment Agreements, 167 (182 et seq.); Jinnah/Morgera,
Review of European Community & International Environmental Law 22 (2013), 324 (331).
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Nevertheless, it should finally not be left unmentioned that the practical impact of these
innovations in the realm of dispute settlement is until now rather limited, to say the least. Al-
ready from a general quantitative perspective, it has frequently been emphasized that although
most regional trade agreements by now include dispute settlement mechanisms, the number
of actual party-to-party disputes formally initiated by taken recourse to these mechanisms has
until now remained very small.* This finding holds particularly true for respective disputes in-
volving environmental provisions in economic integration agreements since no known dispute
proceedings have been initiated yet, and some authors have expressed their skepticism as to fu-
ture recourses to these mechanisms in dispute settlement practice.®> However, while the future
most certainly continues to be difficult to predict, in light of the unprecedented step recently
taken by the United States to initiate dispute settlement proceedings against Guatemala based
on an alleged failure to effectively enforce domestic labor laws under Article 16.2 (1) lit. a
and Article 16.6 of the Dominican Republic-Central America Free Trade Agreement (CAFTA-
DR)% it seems not entirely unrealistic that this new generation of respective dispute settlement
mechanisms created in more recently concluded regional trade agreements for the purpose of
enforcing the implementation of certain non-economic concerns might even in the foreseeable
future also occasionally been taken recourse to in the context of environmental governance.

64  See for example Chase/Yanovich/Crawford/Ugaz, Mapping of Dispute Settlement Mechanisms in Regional Trade
Agreements — Innovative or Variations on a Theme?, WTO Staff Working Paper ERSD-2013-07, June 2013, 6.

65  See thereto, e.g., Jinnah/Morgera, Review of European Community & International Environmental Law 22 (2013), 324
(335) (“Utilization of the dispute settlement provisions, however, is unlikely to occur in practice, [...].”); Jinnah, Jour-
nal of Environment and Development 20 (2011), 191 (208) (“Nevertheless, it is unclear whether the U.S. government
would actually use its ability to file a dispute under the FTA for failure to implement the CITES-relevant provisions of
the annex. Indeed, NGO representatives interviewed for this study did not see this as a likely option. U.S. government
officials also expressed resistance to using this provision, [...].”).

66  See on this labor rights dispute for example US, Guatemala Square Off as FTA Labour Dispute Advances, Bridges, Vol.
19, No. 5, 12 February 2015, available under: <http://www.ictsd.org/bridges-news/bridges/news/us-guatemala-square-
off-as-fta-labour-dispute-advances> accessed on 10 May 2016; Arbitral Panel of the Dominican Republic-Central
America-Free Trade Agreement (CAFTA-DR), Guatemala — Issues relating to the obligations under Article 16.2.1(a)
of CAFTA-DR, Initial Written Submission of Guatemala of 2 February 2015, available under: <https://ustr.gov/sites/
default/files/enforcement/labor/NON-CONFIDENTIAL%20-%20Guatemala%20-%20Initial %20written%20commu-
nication%20%202-02-2015.pdf> accessed on 10 May 2016. The text of the CAFTA-DR itself is for example available
under: <https://ustr.gov/trade-agreements/free-trade-agreements/cafta-dr-dominican-republic-central-america-fta/final-
text> accessed on 10 May 2016.
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